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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 


able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 4961) 


In re CHAMPLAIN CREAMERIES, INC. AMA Docket No. 27-114. 
Decided March 6, 1957. 


Reclassification of Cream Delivered to a Cold 
Storage Warehouse—Meaning of Term 
“Delivered to a Purchaser” 


The market administrator for Order No. 27, as amended, properly reclassi- 
fied from Class III to Class II cream delivered to a cold storage ware- 
house since such delivery was not delivery to a “plant” or “purchaser” 
within the meaning of the Class III provisions of the order. 


Mr. Eugene J. Steiner, of Albany, New York, for petitioner. Mr. Julius C. 
Krause, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.) involving the con- 
struction of the classification provisions of Order No. 27, as 
amended (7 CFR 927.1 et seq.), which regulates the handling 
of milk in the New York metropolitan marketing area. The pro- 
ceeding was instituted by a petition filed by Champlain Cream- 
eries, Inc., which was incorporated at the time of the trans- 
action involved herein as Irona Creameries, Inc. The petitioner 
was, during the period involved, a handler subject to Order No. 
27, as amended, and operated a plant at Champlain, New York, 

: defined as a “pool plant” by the order, that is, milk received 
| at the plant was classified, priced and pooled under the order. 


The proceeding concerns the reclassification by the market 
administrator for the order of certain milk from Class III to 
Class II. The milk was received from producers in June 1951 
at petitioner’s pool plant at Champlain, New York, and left 
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such plant in the form of cream on June 19, 1951. The cream 
was sold to Eliot Creamery, Inc., Milton, Massachusetts. In its 
monthly report to the market administrator, petitioner, pursuant 
to section 927.4(a) (3) (iv) of the order, elected its plant at. 
Champlain as the situs for the classification of the milk in con- 
troversy. Section 927.4(c) (5) (i) of the order classifies, in part, 
as Class III milk all milk, the butterfat from which leaves the 
plant at which classification is to be determined in the form of 
cream, which cream is delivered to a plant or a purchaser out- 
side the marketing area and remains outside the marketing area. 
Petitioner reported the milk as shipped to Eliot in the form 
of cream and as Class III milk. 


On subsequent audit of the books and records of petitioner 
and those of Eliot Creamery, Inc., and Granite City Cold Storage 
Warehouse, Quincy, Massachusetts, where the cream was stored 
beginning June 20, 1951, the market administrator verified that 
the milk in question left the petitioner’s plant in the form of 
cream and that 50 of the 420 tins of cream contained in the 
June 19, 1951, shipment had been delivered to Eliot’s plant at 
Milton, Massachusetts, within the period allowed for classifica- 
tion (section 927.4(a) (2) ), that is, the end of the month fol- 
lowing the month of the receipt of the milk from dairy farmers. 
The market administrator, in effect, determined, however, that 
he could not verify the delivery of the remaining 370 tins of 
cream to a plant or a purchaser outside the marketing area 
within the period for establishing classification and he conse- 
quently reclassified such cream as Class II, the basic cream 
classification. 

Petitioner contends that the market administrator’s reclassifi- 
cation of the milk in issue was arbitrary and capricious as the 
cream was delivered to a plant or a purchaser outside the 
marketing area and as it had no control over Eliot Creamery, 
Inc.’s disposition or utilization of the cream after it had sold 
and arranged for the transportation of the cream to the pur- 
chaser. An answer to the petition was filed on December 7, 1953, 
upholding the market administrator’s action and the subsequent 
charge to petitioner as in accordance with law and the terms 
of the order. A hearing upon the petition was held before Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, in Albany, New York, on 
September 29, 1955. At the hearing, the petitioner was repre- 
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sented by Eugene J. Steiner and John P. Ryan, Jr., Attorneys 
at Law, Albany, New York. The respondent was represented 
by Julius C. Krause, Office of the General Counsel, United 
States Department of Agriculture. After the hearing, the parties 
filed briefs. On April 10, 1956, the hearing examiner filed a re- 
port containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. The petitioner 
filed exceptions to the report and the hearing examiner filed a 
revised report on May 1, 1956. Oral argument was held before 
the Judicial Officer on February 25, 1957. 


FINDINGS OF FACT 


1. Petitioner, Champlain Creameries, Inc., is a corporation 
organized and existing under the laws of the State of New 
York with its address and principal place of business at Cham- 
plain, New York. Prior to October 10, 1951, petitioner was 
incorporated under the name of Irona Creameries, Inc. 


2. At all times referred to herein, petitioner was, and pres- 
ently is, a handler as defined in Order No. 27, as amended, regu- 
lating the handling of milk in the New York metropolitan mar- 
keting area, and subject to regulation thereunder. Petitioner 
operates a pool plant under the order at Champlain, New York. 


3. The relevant classification provisions of Order No. 27, as 
amended, are as follows: 


“§ 927.4 Classification. (a) Basis of Classification. All 
milk, the butterfat from which is received at a plant at 
which the classification of milk received from producers is 
to be determined pursuant to subparagraph (3) of this 
paragraph,...shall be classified in accordance with the 
form in which it is held at, or moved from, the plant at 
which classification is determined. [Emphasis supplied.] 
Such classification shall be subject to the following condi- 
tions: 


“(1) Burden of Proof. In establishing the classification 
of milk received from producers, the burden rests upon the 
handler who received the milk from producers to show that 
the milk should not be classified as Class I-A,.... 

“(2) Period for Establishing Classification. A period end- 
ing with the last day of the month following the month dur- 
ing which the milk was received from dairy farmers shall 
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be allowed for handling such milk as a basis for establishing 


“(3) Plant at Which Classification Is To Be Determined. 
Classification shall be determined at the plant at which milk 
is received from dairy farmers: Provided, That if such milk 
is shipped in the form of milk or cream to another plant 
or other plants, it shall be classified, subject to the pro- 
visions of subdivisions (i) through (vi) of this subpara- 
graph, at the plant or plants to which it is shipped,.... 


ae 
~ 


“(iv) Except as set forth in subdivisions (v) and (vi) 
of this subparagraph, the classification of... milk, the but- 
terfat from which is shipped in the form of cream to a non- 
pool plant, shall be determined at the non-pool plant, unless 
the handler operating the pool plant from which such ship- 
ments are made to the non-pool plant elects in writing on 
his monthly reports to have classification of all milk or 
cream received during the month at such handler’s pool 
plant and shipped as milk or cream to the non-pool plant 
determined at the pool plant from which the milk or cream 
is shipped to the non-pool plant. 


‘“ 


“(c) Classes of utilization. Subject to all of the condi- 
tions set forth in paragraphs (a) and (b) of this section, 
milk shall be classified at the plant at which classification 
is to be determined as follows: 


ity 


(4) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of 
cream,...unless such cream,... [is] established to have 
been so handled or marketed as to classify such milk in some 
other class named in this paragraph. 

“(5) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following subdi- 
visions: 

“(i) All milk, the butterfat from which leaves or is on 
hand at the plant in the form of ...cream,... which cream, 
..- [is] delivered to a plant or a purchaser outside the 
marketing area and remain[s] outside the marketing area. 


“ ” 
eee 
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4. The relevant provision of the order with respect to verifi- 
cation of reports is as follows: 


“§ 927.6(e) Verification of Reports and Payments. The 
market administrator shall promptly verify all reports and 
payments of each handler by audit of such handler’s rec- 
ords and of the records of any other handler or person upon 
whose disposition of milk such handler claims classification, 
and each such handler shall, during the usual hours of 
business, make available to the market administrator or his 
representative such records and facilities, of his own or 
other persons, as will enable the market administrator to: 


“(1) Verify the receipts and disposition of all milk re- 
quired to be reported pursuant to this section, and, in case 
of errors or omissions, ascertain the correct figures;....” 


5. During June 1951, milk was received from producers at 
petitioner’s plant at Champlain, New York. The milk was sepa- 
rated into cream and moved from such plant on June 19, 1951, 
in the form of cream. The cream was contained in 420 tins. The 
cream was sold to Eliot Creamery, Inc., Milton, Massachusetts, 
and was delivered on June 20, 1951, by a contract hauler, Leo 


LaFountain, selected by petitioner, to the Granite City Cold 
Storage Warehouse at Quincy, Massachusetts, where 370 of the 
420 tins of cream were held until after July 31, 1951. The re- 
maining 50 tins of cream from the June 19, 1951, shipment were 
removed from the cold storage warehouse and delivered to 
Eliot’s plant at Milton before July 31, 1951. 


6. In its monthly report to the market administrator for the 
order, petitioner, pursuant to section 927.4(a) (3) (iv) of the 
order, elected its plant at Champlain as the situs for the classifi- 
cation of the milk in controversy. Petitioner reported such milk 
as Class III milk, claiming in its report that the butterfat 
therefrom left its pool plant in the form of cream and was 
shipped to Eliot Creamery, Inc., at Milton, Massachusetts, which 
is outside the marketing area. During the market administrator’s 
audit for the verification of the report, petitioner submitted in 
support of the claimed classification (1) a trucking bill from the 
independent contract hauler to Irona Creameries, Inc., for the 
hauling of the cream from petitioner’s plant at Champlain to 
Quincy, Massachusetts, and a petty cash slip, dated June 20, 
1951, for labor costs incurred in unloading the cream from the 
truck; and (2) a delivery or transfer slip covering the cream 
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from Irona Creameries, Inc., to Eliot Creamery, Inc., dated June 
19, 1951, with the printed number 989 crossed out and number 
976 inserted in ink and dated as received on June 20, 1951, and 
signed for by Stanley Demon, Eliot’s production manager at the 
time of the transaction involved. Subsequently, an unsigned in- 
teroffice memorandum of Eliot Creamery, Inc., dated June 20, 
1951, and containing the words, “Granite City Cold Storage” 
in the space provided for listing the name of the receiver of the 
shipment and its address, was supplied to the market admini- 
trator. In addition, an auditor from the market administrator’s 
office saw on audit a receiving record of Eliot Creamery, Inc., 
numbered 6952 showing receipt of this cream on June 24, 1951. 


7. The market administrator for the order allowed a Class 
III classification for the 50 tins of cream contained in the June 
19, 1951, shipment which were removed from the cold storage 
warehouse and delivered to Eliot’s plant at Milton, Massa- 
chusetts, before July 31, 1951. The market administrator re- 
classified the remaining 370 tins of cream from Class III to 
Class II because he had not been able to verify upon audit that 
such cream had been delivered to a plant or a purchaser outside 
the marketing area before July 31, 1951, or was entitled to the 
storage cream exception to the Class II classification of cream. 


8. The term “delivered to a purchaser” has been in the classi- 
fication provisions of the order from its very early stage when 
the order provided for several different classifications for cream 
depending upon the geographical area where delivery of the 
cream was made to a plant or a purchaser. Intermediate deliver- 
ies to baileees such as railroads, truckers or cold storage ware- 
houses for the account of a purchaser have not been deemed to 
be deliveries to such purchaser for purposes of order provisions 
but a physical delivery to the purchaser at his place of disposi- 
tion or utilization has been required in the administration of the 
order to meet the requirement of the phrase in issue. The order 
in effect at the time of the transaction involved herein no longer 
provided for the many area cream classifications but it con- 
tinued, without change in phraseology, the requirement of a de- 
livery to a plant or a purchaser as a basis for a Class III cream 
classification and provided for similar area classifications for 
fluid milk containing the term in question. 
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une CONCLUSIONS 
ber 
ind I 
the 
in- The petitioner’s report to the market administrator claimed 
20, Class III classification on the ground that the milk left peti- 
re? tioner’s plant in the form of cream which was “delivered to a 
the plant or purchaser outside the marketing area” as provided by 
ni- section 927.4(c) (5) (i) of the order.’ Since there is no doubt as 
rs to the fact that the cream was received at the Granite City Cold 
c., Storage Warehouse prior to July 31, 1951, that is within the 
. period for establishing classification under section 927.4(a) (2) 
of the order, the first question we shall consider is whether the 
SS delivery to the cold storage warehouse considered alone sufficed 
ne to meet the provisions of section 927.4(c) (5) (i). 
- Delivery of the cream to the cold storage warehouse did not 
‘ constitute delivery to a “plant” within the meaning of section 
a“ 927.4(c) (5) (i). We had the same question for decision in Jn re 
"A Lancaster Milk Co. et al., 138 A.D. 325 (1954), and for the 
je reasons there given (pp. 335-337) we reach the conclusion that 
" the cold storage warehouse is not a “plant” under the order. 
n. The next issue is whether a delivery to the cold storage ware- 
‘ house for the purchaser’s account by itself constituted delivery 
- to “a purchaser” outside the marketing area within the meaning 
" of the order provisions. The word “delivery” as used in the law, 
m conveys a wide variety of meanings. In re Beatrice Foods Co. 
le et al., 15 A.D. 767 (1956), aff'd, U.S.D.C. N.D. Okla. Feb. 25, 
» 1957; In re Lancaster Milk Company et al., supra. It does not 
- appear that delivery to a purchaser for the purposes of this 
0 section is effected by the mere transfer of title or possession of 
s the cream to the purchaser. Dairymen’s League Cooperative 
be Ass’n, Inc. v. Brannan, 173 F.2nd 57, 63 (2d Cir. 1949). In the 
e Dairymen’s League case, it was held, in effect, that delivery was 
, not accomplished for purposes of the order until the cream ar- 
. rived at the purchaser’s place of business although the pur- 






chaser had taken physical possession of the cream prior thereto. 
A fortiori, a mere constructive transfer of possession to a bailee, 
namely, the public cold storage warehouse, did not constitute de- 







1The petitioner’s report also claimed Class III for another shipment of cream to Eliot as 
“storage cream” pursuant to section 927.4(c)(5)(ii) of the order and this claim was allowed. 
The cream involved here has not been claimed by the petitioner to qualify for Class III by 
virtue of being ‘‘storage cream.” 
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livery to Eliot Creamery, Inc. Moreover, this conclusion is in 
keeping with a long-established administrative construction (see 
Finding of Fact 8) which is entitled to great weight. See, ¢.g., 
Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 980 
(2d Cir. 1943); Shapiro v. United States, 335 U.S. 1 (1948); 
Perkins v. Endicott Johnson Corporation et al., 128 F.2d 208, 
220-223 (2d Cir. 1942), aff'd, 317 U.S. 501 (1948). 


With these questions out of the way there remains the issue 
as to whether the petitioner has shown that the cream was de- 
livered to a “plant” or “purchaser” outside the marketing area 
prior to its receipt at the cold storage warehouse. We approach 
this problem from the standpoint that this is an administrative 
review proceeding wherein the petitioner complains that the 
action of the market administrator was ‘“‘not in accordance with 
law.” 


The materials made available to the market administrator in 
support of the claimed classification are described in Finding of 
Fact 6. The trucking bill from the contract hauler to Irona 
Creameries, Inc. (petitioner’s former name), was for the haul- 
ing of the cream from Irona’s plant at Champlain, New York, 
to Quincy, Massachusetts, the location of the Granite City Cold 
Storage Warehouse where the cream was received on June 20, 
1951, and held until after July 31, 1951, and not to Milton, 
Massachusetts, where Eliot’s plant is located. Moreover, a petty 
cash slip attached thereto, dated June 20, 1951, appears to be 
for labor costs incurred in unloading the cream from the truck 
at the warehouse in Quincy and not at Eliot’s plant at Milton. 
The trucking cost to Quincy and the unloading cost were paid 
by Irona. Rather than verifying a delivery of the cream involved 
herein to Eliot’s plant at Milton, the hauling bill and accom- 
panying petty cash slip indicate a direct delivery from pey 
titioner’s plant to the cold storage warehouse at Quincy, Massa- 
chusetts. 

The alleged delivery or transfer slip is of questionable proba- 
tive value due to an apparent alteration. The altered serial num- 
ber on the delivery slip would indicate that the slip was prepared 
several days after June 19, 1951, the date of shipment of the 
cream from Champlain, New York, and could not, therefore, 
have been signed at Eliot’s plant on June 20, 1951, the date of 
alleged delivery to the nonpool plant purchaser. Furthermore, 
the record contains additional information which tends to nega- 
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tive the drawing of an inference from the slip that the cream 
represented thereby was delivered to Eliot’s plant. Nor does the 
purchaser’s alleged storage memorandum support such infer- 
ence. This memorandum was not submitted to the market ad- 
ministrator on original audit prior to reclassification, but was 
supplied at a much later date in an effort to have the reclassifi- 
cation changed. It is nothing more than an interoffice “memo.” 
Such forms have been used by Eliot as inventory records to 
show cream purchased but delivered directly to a storage ware- 
house. The alleged storage memorandum is, therefore, consistent 
with a direct delivery of the cream in question to the Granite 
City Cold Storage Warehouse. Moreover, Eliot’s receiving record 
number 6952 discovered upon audit by an employee of the mar- 
ket administrator casts serious doubt upon the probative value 
of the alleged storage memorandum as reflecting prior delivery 
of the cream to the purchaser’s plant. 

These documents were the only records before the market ad- 
ministrator in support of the reported Class III utilization or 
classification. Petitioner had the burden of proving such classifi- 
cation? by authentic and verifiable records showing that the 
handling conditions precedent to classification had been met? 
(see sections 927.4(a) (1) and 927.6(e) (1) ) and petitioner has 
the burden herein of proving that the market administrator’s 
action complained of was not in accordance with law. See, e.g., 
Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 
1945), aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 
788 (1946). We conclude, therefore, that on the basis of the rec- 
ords made available to the market administrator, he was not 
arbitrary, capricious or otherwise acting “not in accordance with 
law” when he took the position that the petitioner had failed to 
establish Class III classification for the cream. 


































II 


At the hearing in this proceeding, the petitioner, over re- 






3Upheld in Hogansburg Milk Company, Inc. v. Jones, decided March 16, 1946, by U.S.D.C. 
N.D. N.Y.; United States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W.D 
Wis. 1942); and Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 225 (E.D. Mo.), aff’d 
sub nom. Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8h Cir. 1946), 


"In the Hogansburg decision, supra n. 2, the court said: “‘A detailed discussion of the 
evidence would serve no useful purpose. It seems to be conceded that Aie!lo’s records for the 
months of May, June, July and August 1942, must be supplemented by his oral testimony 
to afford a basis for a finding as to the use of Hogansburg milk in a specific class. The 
order by its language contemplates the keeping of written records which are subject to 
verification and audit.” 
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spondent’s protests, introduced evidence not previously sub- 
mitted to the market administrator in an attempt to establish 
that the truck which transported the cream in question stopped 
at the yard or premises of Eliot Creamery, Inc., prior to the 
delivery of the cream to the cold storage warehouse. Petitioner 
is contending that accordingly the cream was delivered to Eliot’s 
plant in view of the “plant orbit of operations” doctrine set 
forth in In re M. H. Renken Dairy Co., 11 A.D. 264 (1952) and 
In re Fiorlat Dairy Products Corporation, 11 A.D. 251 (1952). 


How the market administrator can be found to have acted 
illegally in failing to allow Class III classification because of 
disregard of evidence submitted for the first time in this review 
proceeding we do not know. But even if we considered this a 
completely de novo proceeding for the determination of the cor- 
rect classification of the milk, the new evidence submitted would 
not sustain the burden upon the petitioner in this proceeding. 
The documentary evidence does not deal with the physical de- 
livery of the cream and the oral testimony as to delivery being 
made to Eliot’s plant prior to receipt by the cold storage ware- 
house is of doubtful probative value in view of the conflicting 
statements of Eliot’s production manager and the erroneous 
testimony of the trucker as to the handling of another shipment 
of cream from Irona Creameries to Eliot. 


Furthermore, even if we assume that petitioner had established 
that Irona’s truck passed through the yard of the Eliot plant on 
its way to the cold storage warehouse, this movement of the 
cream would not constitute such delivery so as to enable pe- 
titioner to obtain Class III classification. Delivery for purposes 
of section 927.4(c) (5) (i) of the order requires more than ship- 
ment of milk or cream to a plant courtyard with immediate re- 
shipment from such point.* Cf. Dairymen’s League Cooperative 
Ass’n, Inc. v. Brannan, supra. In addition, in the cases cited by 
petitioner it was not merely the passage of a truck through the 
courtyard of a plant that held a handler to a higher classification 
than reported by him. In each of these cases there was present 
either some handling of the milk or cream normally associated 
with the plant operations or there was an admission against in- 
terest in the plant records indicating a handling which would 
result in a higher classification than reported by the handler. 


“The cases cited by petitioner involved “shipment’”’ to a plant and, in effect, ‘“‘receipt” at a 
plant distinguished from “delivery” to a plant. 
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III 


It may seem harsh that a handler be held to the technical 
requirements of the order. But the order is quasi-legislation hav- 
ing the same legal force and effect as if embodied in the act 
itself. As far as this proceeding at least is concerned we cannot 
dispense with or grant exemption from such requirements unless 
the requirements, or their application by the market admini- 
strator, are found to be “not in accordance with law.” There 
have been a number of decisions to this effect under this order, 
some of which deal specifically with the classification of cream 
as Class II or Class III. See, e.g., In re Breakstone Bros., Inc., 
1 A.D. 26 (1942); In re Grandview Dairy, Inc. and Arkport 
Dairies, Inc., 1 A.D. 183 (1942) ; Sauquoit Valley Farmers Co- 
operative, Inc. v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942); 
General Ice Cream Corp. v. Benson, 217 F.2d 646 (2d Cir. 1954). 

We conclude that the petitioner has not shown that the re- 
classification was “not in accordance with law” and, therefore, 
the relief requested should be denied and the petition should be 
dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied, 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 27, as amended, 


(No. 4962) 


In re CONTINENTAL NUT COMPANY, ROSENBERG Bros. & CoO., 
INC., AND HARTER PACKING COMPANY. AMA Docket No. 9-1. 
Decided March 13, 1957. 


Motion for Reconsideration—Hearing 
Examiner’s Report—Dismissal 


Decision contrary to recommendations of hearing examiner is not invalid 
or questionable where the decision rests upon undisputed facts and 
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differs from the hearing examiner’s report on conclusions and matters 
of law. 
Brobeck, Phleger and Harrison, of San Francisco, California, and Heller, 


Ehrman, White and McAuliffe, of San Francisco, California, for peti- 
tioners, Mr. Charles F. Lawrence, for Agricultural Market Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING MOTION FOR RECONSIDERATION 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1987 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners are 
handlers under Order No. 9 (7 CFR 909.1 et seq.) issued under 
the act and regulating the handling of almonds grown in Cali- 
fornia. The petitioners complain of the order of the Secretary 
effective April 20, 1955, fixing the salable percentage for al- 
monds grown during the crop year beginning July 1, 1954, at 
85 percent and fixing the corresponding surplus percentage at 
15 percent. The petitioners contend that the salable and surplus 
percentages should be 83.5 percent and 16.5 percent, respectively. 


After the usual hearing and the filing of suggested findings 
of fact, etc., the hearing examiner issued a report recommending 
that the petitioners be given the relief sought in the petition. 
The respondent filed exceptions to the hearing examiner’s report 
and the petitioners filed a reply to the respondent’s exceptions. 
On February 6, 1957, an order was entered, together with a de- 
cision, dismissing the petition. On February 25, 1957, the pe- 
titioners filed a motion for reconsideration of the decision and 
order, and on February 25, 1957, an order was entered staying 
the order of February 6, 1957, pending action upon the petition- 
ers’ motion for reconsideration. On March 6, 1957, the respond- 
ent filed objections to the petitioners’ motion for reconsideration. 

After careful examination of the motion for reconsideration, 
we conclude that the decision and order of February 6, 1957, 
should stand and that the stay order of February 25, 1957, 
should be vacated. One contention made in the motion papers 
which of course was not previously made is to the effect that 
the hearing examiner’s recommendations were ignored, that the 
hearing examiner had the advantage of observing witnesses, 
etc., that there is substantial evidence to support his proposed 
findings and that his report is entitled to great weight. 
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Comparative reading of the hearing examiner’s report and the 
decision and order of February 6, 1957, shows that the differ- 
ences of opinion in the two documents relate only to relevancy 
of facts and to conclusions of law.’ The rulings in the decision 
and order of February 6, 1957, were made upon facts which 
were not in dispute. Under such circumstances we do not believe 
that the hearing examiner by virtue of conducting the hearing, 
seeing the witnesses, etc., has any advantage over the agency in 
the carrying out of the adjudicative process. Cf. Universal 
Camera Corporation v. National Labor Relations Board, 340 U.S. 
474 (1951); National Labor Relations Board v. Universal Cam- 
era Corporation, 190 F.2d 429 (2d Cir. 1951). Even where an 
agency overrules a hearing examiner on findings of fact the 
agency is not held to the “clearly erroneous” rule applicable to 
review by an appellate court of a trial court’s findings of facts. 
Federal Communications Commission v. Allentown Broadcasting 
Corporation, 349 U.S. 364, 365 (1955). 


Accordingly, the stay order of February 25, 1957, is vacated 
and the order of February 6, 1957, is made effective. 


(No. 4963) 


In re VINCENT W. ROONEY. CEA Docket No. 75. Decided March 
12, 1957. 


Denial of Trading Privileges—Revocation 
of Registration—Consent Order 


Respondent admitted the jurisdictional facts and consented to the issuance 
of an order revoking his registration as a floor broker and directing all 
contract markets to refuse trading privileges to him through December 
81, 1957. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. James J. 
Coughlin, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


‘The drastic changes recommended by the Hoover Commission’s Task Force on Legal Services 
and Proceedure requiring initial decisions by hearing examiners and limiting the scope of 
review by the agency do not go so far as to prescribe restricted review by the agency of a 
hearing examiner’s rulings on matters of law. See pp. 203-206, Task Force Report on Legal 
Services and Proceedure (March 1955), Commission on Organization of the Executive Branch 
of the Government. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1) instituted by a com- 
plaint and notice of hearing issued under section 6(b) of the 
act (7 U.S.C. 1952 ed., §9) by the Acting Secretary of Agri- 
culture on January 4, 1957. 


The respondent is an individual registered as a floor broker 
under the act. The complaint charges that the respondent, 
knowingly and without the prior consent of his principal, became 
the buyer with respect to selling orders of the principal, that 
he filled orders by offset, that he caused prices to be recorded 
which were not true and bona fide prices, and that he failed 
to execute futures trades openly and competitively, in wilful 
violation of sections 4b(D) and 4c(C) of the act (7 U.S.C. 
6b(D), 6c(C) ), and section 1.388 of the rules and regulations 
(17 CFR 1.38). The charges are based upon allegations that 
the respondent, having in his possession orders theretofore re- 
ceived from three firms who were his principals, to sell for their 
respective accounts approximately 31 contracts, in the aggre- 
gate, of September lard futures on the Chicago Board of Trade, 
entered into direct and private negotiations with another regi- 
stered floor broker, one Joseph A. McDonough, and, at a time 
when the price of September 1956 lard futures was 10.75—10.70 
cents per pound, instructed the said McDonough to enter on his 
trading records sales of the 31 contracts for the said firms at 
prices of 10.50 and 10.55 cents per pound, thus purporting to 
show that the said Joseph A. McDonough was the selling broker 
on such transactions. The complaint alleges further that the 
said McDonough recorded the trades as instructed and that 
the respondent took the buying side of such trades by re- 
cording the purchase of 26 contracts for his personal account 
without the consent of his principals, and by recording the 
purchase of the remaining five contracts for the accounts of 
customers, and that the respondent caused the prices of 10.50 
and 10.55 to be registered as official price quotations of the 
Chicago Board of Trade. 

No hearing has been held. On February 28, 1957, the re- 
spondent submitted for filing in the record, under section 0.4(b) 
of the rules of practice (17 CFR 0.4(b) ), a stipulation which 
withdraws the answer previously filed, admits jurisdictional 
facts, waives hearing, and consents to the entry of an order 
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revoking the respondent’s registration as a floor broker and di- 
recting all contract markets to refuse all trading privileges to 
him through December 31, 1957, such refusal to apply to all 
trading done and positions held by him directly or indirectly. 


FINDINGS OF FACT 


1. Respondent Vincent W. Rooney, an individual whose ad- 
dress is Room 801, 327 South LaSalle Street, Chicago 4, Illinois, 
is now and has been at all times material herein a registered 
floor broker under the Commodity Exchange Act and a clearing 
member of the Board of Trade of the City of Chicago, trading 
in commodity futures on contract markets for his own account 
and for the accounts of customers. 


2. On August 27, 1956, respondent Vincent W. Rooney en- 
tered into transactions in September 1956 lard futures with 
one Joseph A. McDonough on the floor of the Board of Trade of 
the City of Chicago, a duly designated contract market. 


CONCLUSIONS 
Section 0.4(b) of the rules of practice under the Commodity 


Exchange Act (17 CFR 0.4(b) ) provides as follows: 


“(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings.” 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject him to the jurisdiction of 
the Secretary of Agriculture. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
order to which the respondent proposes to consent. The com- 
plainant states that, in its opinion, the proposed sanction would 
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be adequate and the prompt entry of such an order without 
further proceeding would constitute a satisfactory disposition 
of the case, serve the public interest, and effectuate the purposes 
of the Commodity Exchange Act, and it therefore recommends 
that the waiver be accepted and the order to which the respond- 
ent has consented be issued. The complainant also states that 
the respondent has agreed the order should become effective 
upon the date of issuance. It is concluded that such an order 
should be issued. 


ORDER 


Effective upon the date of issuance of this order, the registra- 
of Vincent W. Rooney as a floor broker is revoked. 


Effective upon the date of issuance of this order, all contract 
markets shall refuse all trading privileges to Vincent W. Rooney 
through December 31, 1957, such refusal to apply to all trading 
done, and positions held directly by the said Vincent W. Rooney, 
and also to all trading done and positions held indirectly by 
persons or firms owned or controlled by him, or otherwise. 


A copy of this decision and order shall be served upon the re- 
spondent and upon each contract market. 


(No. 4964) 


In re CONTINENTAL GRAIN COMPANY. CEA Docket No. 72. De- 
cided March 20, 1957. 


Rebuttal Evidence—Reopening of Hearing 


Petition to reopen hearing for the submission of rebuttal by complainant 
granted where complainant did not have reasonable opportunity to sub- 
mit the evidence at the hearing since (1) section 7(c) of the Administra- 
tive Procedure Act probably requires the reopening and (2) the proper 
administration of the act and the public interest would be better served 
by having the rebuttal materials in the record. 


. Benj. M. Holstein, for Commodity Exchange Authority. Messrs. Albert 
E. Jenner, Jr., Frederick Mayer and Edward H. Hatton, of Thompson, 
Raymond, Mayer, Jenner & Bloomstein, of Chicago, Illinois, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING HEARING 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1) the respondent is charged with manipu- 
lating wheat prices downward on the Kansas City Board of 
Trade on November 30, 1955, and on January 26, 1955, for the 
purpose of making effective wheat purchase contracts it had 
with Commodity Credit Corporation. The manipulative tactics 
alleged are briefly (1) a notice of intention by the respondent 
on November 30, 1955, to deliver 650,000 bushels of wheat on 
its short contracts in the December 1955 future and the de- 
livery thereof, and (2) the offering down of prices of December 
1955 futures on November 30, 1955, by Walter D. Farmer, a 
floor broker acting for the respondent, and the sale by him for 
the respondent’s account of December 1955 wheat futures at 
prices which made effective respondent’s purchase contracts with 
Commodity Credit Corporation. The manipulation alleged on 
January 26, 1955, is that Walter D. Farmer, a floor broker 
acting for Continental, sold 5,000 bushels of March 1955 wheat 
futures at $2.35-14 per bushel to his son Winfried Farmer when 
prices were $2.35-34, - $2.35-54 and at or about the same time 
bought the same quantity of the same future from his son at 
$2.35-54 for the respondent, the sale making effective a purchase 
contract of the respondent with Commodity Credit Corporation. 


The respondent filed an answer which, generally speaking, ad- 
mitted the transactions set out in the complaint but denied any 
manipulative intent and stated that the transactions were legiti- 
mate commercial operations. 


Hearing was held on August 14, 15 and 16, 1956, in Kansas 
City, Missouri. Following the presentation of the complainant’s 
case, the respondent filed a motion to dismiss and the com- 
plainant replied. The referee denied the motion to dismiss and 
the hearing resumed on December 10, 1956, and continued each 
day thereafter until it was closed on December 15, 1956. As part 
of its case, the respondent put on an expert witness, Dr. Thomas 
E. Hieronymous, Associate Professor of Agricultural Marketing, 
University of Illinois. He took the stand on Friday, December 
14, 1956. His direct examination was concluded about 5 p.m. on 
that day. Counsel for the complainant asked for a recess of the 
hearing in order to study the testimony before cross-examination 
and to decide whether rebuttal evidence should be submitted. The 
referee denied the request in the interests of expediting the pro- 
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ceeding and scheduled the next day, Saturday, December 15, 
1956, for cross-examination. Cross-examination was had on that 
day. On December 15, 1956, the referee again repeated his ruling 
that he would not delay the case by a recess to enable the com- 
plainant to prepare rebuttal evidence and since the complainant 
had no rebuttal evidence ready, the hearing was closed after the 
fixing of time for the filing of briefs. 


II 


The proceeding is now before me because the complainant has 
filed a petition to reopen the hearing to introduce evidence in 
rebuttal to the testimony of Dr. Hieronymous. Section 0.21 of 
the rules of practice under the Commodity Exchange Act (17 
CFR 0.21) provides for the filing of such petitions with the 
Secretary. The petition describes the evidence sought to be 
introduced as follows: 


“Such evidence consists of testimony and exhibits which 
will rebut testimony offered by the respondent in its defense. 
The evidence to be submitted includes an analysis of all 
trading in the December 1955 wheat future on the Kansas 
City Board of Trade on November 30, 1955, an analysis of 
all re-deliveries on that date by traders who received de- 
livery of wheat, and an analysis of the relationship of such 
trading and re-deliveries to the price movements which 
occurred at 10:34 a.m. and 11:57 a.m. on that day. The 
evidence to be submitted also includes an analysis of prices 
and price movements on the Chicago Board of Trade and 
the Kansas City Board of Trade on the first notice day in 
the December future over a period of years, demonstrating 
the abnormality of the price movements in Kansas City on 
November 30, 1955, which was the first notice day in the De- 
cember 1955 wheat future. It also includes an analysis of the 
technique of “spreading” or moving hedges forward by buy- 
ing a near future and selling a more distant future, and 
price relationships between the futures involved. 


“The above evidence, together with other evidence which 
the complainant will offer, is not cumulative of any ma- 
terial now in the record but is solely in rebuttal of defense 
testimony the nature of which could not have been antici- 
pated, and which required lengthy investigation, study, and 
analysis. Such evidence will refute testimony for the re- 





——— 











CONTINENTAL GRAIN CO. 197 
Cite as 16 A.D. 194 


spondent that the price movements in December wheat 
futures which occurred at 10:34 and 11:57 a.m. on Novem- 
ber 30, 1955, were normal and usual, and that sales of the 
December wheat future by the respondent on that day could 
not have been intended to depress the price of the future 
because the respondent was, at the same time, engaging in 
spreading transactions which necessarily tended to raise the 
price of the December future.” 


The petition states that the evidence sought to be introduced is 
not cumulative and was not supplied at the hearing because of 
the ruling of the referee described above. The respondent filed 
an answer to the motion. 


In general, Dr. Hieronymous offered what were in his opinion 
normal legitimate reasons for the activities which the complain- 
ant regards as manipulative in nature and intent. He said that 
he had studied the complaint, the answer, the motion to dismiss 
and the reply, the transcript of the hearing for the days when 
he was not present and other materials he considered germane. 
His testimony involves complicated and intricate phases of fu- 
ture trading, and he offered affirmative evidence that the re- 
spondent’s trading on November 30, 1955, had a bolstering in- 
stead of a depressing effect upon wheat futures prices. 


No prehearing conference was held and there was no pre- 
hearing exchange of exhibits or of information as to the experts 
to testify and as to what their testimony would be. While Dr. 
Hieronymous was present in the hearing room during some of 
the days of the hearing when respondent presented evidence, 
there is nothing in the record to indicate that complainant’s 
counsel was notified that Dr. Hieronymous was to testify. In 
addition, the witness’ opinion testimony was based upon highly 
technical and abstruse matters of futures trading. We think 
that while the referee’s efforts to expedite the proceeding are 
commendable,? it was not reasonable to expect that under the 
circumstances the complainant should have been ready with re- 
buttal evidence at the close of Dr. Hieronymous’ testimony. It 
has been the usual practice in proceedings of this kind to allow 
a respondent a recess when requested for study of the testimony 
of complainant’s expert witnesses in order to prepare adequately 
” ‘a recommendations in this connection, such as the reduction of opinion evidence 


to writing prior to the hearing where permitted by the Administrative Procedure Act, see the 
Report of the President’s Conference on Administrative Procedure (1955), pp. 89-41, 78-81. 
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for cross-examination and the preparation of respondent’s case. 
See e.g., In re G. H. Miller and Company, 15 A.D. 1015 (1956) ; 
In re Great Western Distributors, Inc., 10 A.D. 783 (1951), 
aff'd, 201 F.2d 476 (7th Cir. 1953). 

It may very well be that reopening of the hearing is required 
by Section 7(c) of the Administrative Procedure Act (5 U.S.C. 
1001 et seq.) which provides in part that “Every party shall 
have the right to present his case or defense by oral or docu- 
mentary evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full and true 
disclosure of the facts.” [Emphasis supplied.] The definition of 
“party” in section 2(b) of that act includes a government 
“agency.” As might be expected, an adequate opportunity “to 
prepare and submit appropriate rebuttal evidence” is what is 
meant. S. Rep. No. 752, 79th Cong., 1st Sess. (1945). “Rebuttal 
evidence” includes evidence offered by a proponent in opposition 
to evidence introduced by an opponent following proponents 
case in chief. See 6 Wigmore, Evidence § 1873 (3d ed. 1940) ; 
6 Jones, Commentaries on Evidence § 2503 (2d ed. 1926). We 
are convinced that under the circumstances disclosed we would 
be compelled to reopen the hearing if the petitioner for reopen- 
ing were a private party instead of a government agency. It 
would seem that the same result should follow here since the 
government agency as a party is given the same rights by the 
applicable language of Section 7(c) of the Administrative Pro- 
cedure Act as a non-government party. 

At any rate, we think that the proper administration of the 
act and accordingly the public interest would be better served 
by having the rebuttal materials in the record, and the petition 
to reopen is, therefore, granted. 


(No. 4965) 


PRINCETON SALES CORP. v. KANKAKEE BANANA DISTRIBUTORS. 
PACA Docket No. 6939. Decided March 1, 1957. 


Failure to Pay—Default 


The failure of respondent to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed April 13, 1956. The for- 
mal complaint was filed October 12, 1956. Complainant seeks an 
award of reparation in the amount of $465, which is alleged 
to be the balance of the purchase price of a truckload of toma- 
toes sold and delivered to respondent in November 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant November 30, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent December 11, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Princeton Sales Corp., is a corporation 
whose address is P. O. Box 641, Homestead, Florida. 


2. Respondent, Kankakee Banana Distributors, is a partner- 
ship composed of William L. Altneu and John Panozzo, whose 
address is 609 S. Linden Street, Normal, Illinois. At the time 
of the transaction involved herein, respondent was licensed un- 
der the act. 

8. On November 24, 1955, in the course of interstate com- 
merce, complainant sold to respondent 465 Bruce boxes of toma- 
toes at $3.50 per box, f.o.b. shipping point in the State of 
Florida, on the basis of inspection and acceptance at shipping 
point. 

4. On November 24, 1955, complainant shipped tomatoes 
meeting the specifications of the foregoing contract by truck 
from Florida City, Florida, to respondent at Normal, Illinois. 
Upon arrival of the shipment at destination, respondent took 
possession of the tomatoes. 
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5. The purchase price of the 465 boxes of tomatoes is 
$1,627.50. Of this amount, respondent has paid $1,162.50, leav- 
ing a balance of $465 due and owing by respondent to com- 
plainant. 


6. The informal complaint was filed on April 13, 1956, which 
was within 9 months after the cause of action accrued. 










CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the 465 boxes of tomatoes is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $465, with interest. 
















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $465, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 

















(No. 4966) 


No. 6941. Decided March 1, 1957, 


Dow-JENKINS SHIPPING Co., INC. v. LEE ROBBINS. PACA Docket 
Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. | 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed November 6, 1956. Com- 
plainant seeks an award of reparation in the amount of $1,252.- 
45, which is alleged to be due in connection with the sale of 
three truckloads of bananas by complainant to respondent in 
March and April 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant December 10, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Co., Inc., is a corpo- 
ration whose address is P. O. Box 4646, Jacksonville, Florida. 


2. Respondent is an individual, Lee Robbins, whose address 
is 714 Charlotte Street, Waycross, Georgia. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. In the course of interstate commerce, complainant sold to 
respondent three truckloads of bananas, f.o.b. Tampa, Florida. 
The dates of the respective sales, the quantities involved and 
the applicable prices are as follows: 


Date Quantity Unit Price Total 
March 23, 1956 160 stems; 9,590 lbs $4.00 per ewt. $ 383.60 
Loading charge 6.75 

April 2, 1956 149 stems; 10,010 lbs $4.00 per cwt. 400.40 
Loading charge 6.75 

April 16,1956 150 stems; 9,960 lbs $4.50 per cwt. 448.20 
Loading charge 6.75 

Total $1,252.45 


4. On the dates of sale complainant shipped bananas meet- 
ing the specifications of the foregoing contracts by truck from 
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Tampa, Florida, to respondent at Waycross, Georgia. Upon ar- 
rival of the bananas at destination, respondent accepted the 
shipments and made no complaint with reference thereto. 


5. The total purchase price of the three truckloads of ba- 
nanas, plus the loading charges, is $1,252.45, no part of which 
has been paid by respondent to complainant. 








6. The formal complaint was filed on November 6, 1956, 
which was within 9 months after the causes of action accrued. 








CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
total purchase price of the three truckloads of bananas, plus 
the loading charges, is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,252.45, with interest. 















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,252.45, with interest 
thereon at the rate of 5 percent per annum from May 1, 1956, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. bbs a) 
Copies hereof shall be served upon the parties. 

I 
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(No. 4967) 


EMPIRE Foops, INC. v. FIR GROVE FARM. PACA Docket No. 6751. 
Decided March 1, 1957. 


Contract—Failure to Prove—Dismissal 


Complainant has failed to prove that the alleged contract came into existence 
and therefore the complaint is dismissed. 
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Complainant pro se. McAllister & Burns, of Gresham, Oregon, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The informal complaint was filed September 16, 1955. 
The formal complaint was filed February 2, 1956. Complainant 
seeks an award of reparation in the amount of $312.50, which 
is alleged to be the loss sustained by reason of respondent’s 
failure to deliver 500 cans of frozen raspberries purchased by 
complainant from respondent on or about August 4, 1955. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant March 19, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same day. 

Respondent filed an answer on March 30, 1956, denying the 
contract alleged by complainant. Respondent alleges that on or 
about August 4, 1955, an order was placed over the telephone 
by complainant’s broker for 500 tins of red raspberries at 
14-14 cents per pound and the broker was advised that respond- 
ent’s selling price was 15 cents per pound. Respondent alleges 
further that the market value used by complainant in computing 
damages is in error. 

Since the amount involved in this proceeding did not exceed 
$500, the shortened method of proceedure was followed as pro- 
vided in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant filed an opening statement. Respondent 
adopted its verified answer as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Empire Foods, Inc., is a corporation whose 
address is 1559 Fishburn Avenue, Los Angeles, California. 


2. Respondent is a partnership composed of Leonard Reed 
Lauderback, Leonard King Lauderback, and Dean Wilbur Bred- 
enkamp, doing business as Fir Grove Farm, whose address is 
Route 2, Box 925, Troutdale, Oregon. At the time of the trans- 
action alleged herein, respondent was licensed under the act. 
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3. On or about August 4, 1955, in the course of interstate 
commerce, complainant negotiated with respondent for the 
purchase of 500 28-pound tins of frozen red raspberries, straight 


pack, 1955 crop, U. S. Grade B Choice. The negotiations were - 


conducted through brokers, William C. Forbes Co., Inc., Los 
Angeles, California, and J. V. Cedergreen Sales Company, Port- 
land, Oregon. 


4. Subsequent to August 4, 1955, J. V. Cedergreen Sales 
Company prepared and sent to respondent a sales memorandum 
showing the sale to complainant for the account of respondent 
of 500 28-pound tins of red raspberries, straight pack, 1955 
crop, Willamettes B Choice at 14-14 cents per pound. Respondent 
received the memorandum and made no objection or other com- 
ment to the broker concerning it. 


5. On or about August 30, 1955, complainant ordered ship- 
ment of the 500 tins of raspberries. No raspberries were shipped 
by respondent to complainant. 


6. The formal complaint was filed on February 2, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The principal issue joined by the pleadings in this proceeding 
is whether respondent orally contracted to sell to complainant 
a quantity of frozen red raspberries on or about August 4, 
1955. The formal complaint is signed and sworn to by J. V. 
Dunn, president of complainant. It is alleged therein that on 
or about August 4, 1955, respondent sold to complainant 500 
28-pound cans of straight pack Willamette red raspberries, 1955 
pack, U. S. Grade B, at the agreed price of 14-4 cents per 
pound, f.o.b. shipping point in the State of Oregon, or a total 
price of $2,030. Complainant alleges further that the contract 
was negotiated by two brokers, J. V. Cedergreen Sales Company, 
Portland, Oregon, and William C. Forbes Co., Inc., Los An- 
geles, California, who acted as agents for both the buyer and 
seller. Respondent’s answer is sworn to by Dean Wilbur Breden- 
kamp. He alleges that on or about August 4, 1955, he received 
an order over the telephone from J. V. Cedergreen Sales Com- 
pany for frozen red raspberries at 14-4 cents per pound and 
the broker was advised that 15 cents was the lowest selling 
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price at which the sale could be consummated. It is further 
alleged that respondent was not offering raspberries at any 
time during the 1955 season for less than 15 cents per pound 
and the broker was well aware of this. 


In support of its position, complainant attached to the formal 
complaint several exhibits. Exhibit 1 is a copy of a document 
which states at the top “Sales Memorandum J. V. Cedergreen 
Sales Company.” It purports to show a sale on August 4, 1955, 
to complainant for the account of respondent of 500 28-pound 
tins of straight pack red raspberries, 1955 crop, Willamettes 
B Choice at 14-14 cents per pound, f.o.b. Portland, Oregon. 
Exhibit 2 is a document reading at the top “Sales Memorandum 
William C. Forbes Co., Inc. of Calif.,” the number, “No. 1158 
Revised,” and the date “August 24th 1955 (Original date: 
7/28/55).” It purports to show the sale to complainant for the 
account of “J. V. Cedergreen % Fir Grove Farm Troutdale, 
Oregon” of 500 28-pound net tins of straight pack red raspber- 
ries, 1955 crop, Willamettes, U.S.D.A. Grade B Choice at 14-14 
cents per pound f.o.b. Portland, Oregon. 


It is clear from the evidence that any negotiations between 
complainant and respondent were conducted solely through 
William C. Forbes Co., Inc., and J. V. Cedergreen Sales Com- 
pany. Complainant states in the informal complaint that on or 
about July 28, 1955 its broker, William C. Forbes Co., wired 
acceptance of an offer by J. V. Cedergreen Sales Company for 
500 tins of 1954 crop raspberries at 13-14 cents per pound; that 
William C. Forbes Co., Inc., later advised that these berries were 
no longer available but a counteroffer had been received from 
J. V. Cedergreen for 500 28-pound tins straight pack frozen 
red raspberries, 1955 crop, U.S.D.A. Grade B Choice at 14-%4 
cents per pound; and that this offer was accepted by complain- 
ant on or about August 1 and was confirmed by William C. 
Forbes Co. and J. V. Cedergreen Sales Company on or about 
August 4, 1955. The report of investigation contains a letter 
addressed to the Department from J. V. Cedergreen, dated 
October 31, 1955, stating: 

“It was the writer’s understanding that this particular 
sale was verbally confirmed by the packer, or we would 
not have mailed our sales memos to either him or our as- 
sociate broker in Los Angeles. However, the copy we mailed 
to the packer was not returned to us by him. 
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“In subsequent conversations with the packer, since the 
buyer filed a complaint with your office, he now advises 
that he did not consider this as a sale, and therefore did 
not fill the order. It therefore appears as if there was a 
misunderstanding between his office and ours.” 


In respondent’s answer Bredenkamp states that the broker had 
no authority to forward the sales memorandum dated August 
4, 1955, because he had been notified respondent would not ac- 
cept it and, therefore, when it was received it was not im- 
mediately returned. He also states that since the broker had 
been notified respondent would not sell for less than 15 cents 
per pound he assumed the memorandum had been missent and 
had no effect. 


The decisive point in this controversy is whether Bredenkamp 
in telephone conversations with someone connected with J. V. 
Cedergreen Sales Company offered to sell and confirmed the 
sale to complainant of a quantity of frozen red raspberries at 
14-4 cents per pound. Although the record contains various 
letters written by J. V. Cedergreen indicating that he under- 
stood Bredenkamp did offer to sell and did confirm such sale, 
in none of them does he state that he was the one with whom 
Bredenkamp conversed. Nor does he state in detail what was 
said. Furthermore, the statements of J. V. Cedergreen are not 
under oath and, therefore, they cannot be given as much weight 
as the statements of Bredenkamp which are in affidavit form. 
The fact that respondent received the broker’s sales memoran- 
dum and made no objection thereto, is not sufficient to establish 
the claimed contract in the absence of other substantial evidence. 


Complainant had the burden of proving, by a preponderance 
of the evidence, that the contract alleged in this formal com- 
plaint came into existence. In the light of all the evidence, it is 
concluded that complainant has failed to sustain this burden. 
Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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id 0. D. Hur, JR. v. R. FERRIS AND SON. PACA Docket No. 6930. 
a Decided March 1, 1957. 


ud Failure to Pay—Default 

st Respondent’s failure to answer the complaint constitutes an admission of the 
C- facts alleged in the complaint. 

n- Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 

: Decision by Thomas J. Flavin, Judicial Officer 

id 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


7 cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
se et seq.). An informal complaint was filed July 12, 1956. The 
at formal complaint was filed October 15, 1956. Complainant seeks 
- an award of reparation in the amount of $200, the alleged 
“4 balance of the total adjusted purchase price of two carloads 
of watermelons sold and delivered to respondent in June 1956. 
a A copy of the report of investigation made by the Depart- 
“ ment was served upon complainant November 16, 1956. A copy 


- a of the report of investigation and a copy of the formal complaint 
| were served upon respondent November 16, 1956. 


, At the time of service of the formal complaint, respondent 
“4 was notified in writing that an answer thereto should be filed 
h within 20 days after service and that, in accordance with section 
. 47.8(c) of the rules of practice, failure to file an answer would 
"| constitute an admission of the facts alleged in the complaint. 
“ | Notwithstanding such notice, respondent has not filed an answer. 
1- The issuance of an order is, therefore, authorized without fur- 
is ther proceedings. 

n. 


FINDINGS OF FACT 


1. Complainant is an individual, O. D. Huff, Jr., whose ad- 
dress is McIntosh, Florida. 


2. Respondent, R. Ferris and Son, is a partnership composed 

of Roger Ferris, Anthony J. Ferris, and Joseph A. Ferris, whose 

_ address is Utica, New York. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. In the course of interstate commerce, complainant sold to 
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respondent two carloads of U. S. No. 1 Grey watermelons, f.o.b, 
shipping point in the State of Florida, on the dates and terms 
indicated: 

June 18, 1956— 1,128 watermelons 26-lb. average $ 700.00 
June 19, 1956— 1,090 watermelons 23-lb. average 625.00 















Total $1,325.00 


4. Watermelons meeting the specifications of the foregoing 
contracts of sale were shipped from loading points in the State 
of Florida to respondent at Utica, New York. The first load was 
contained in car SAL 89728 and the second load in car FGEX 
55743. Upon arrival of the two shipments at destination, re- 
spondent accepted the watermelons but complained as to the 
condition thereof, whereupon complainant granted respondent 
an allowance of $200 per car. 


5. The total purchase price of the two carloads of water- 
melons is $1,325. Deducting the $400 allowance granted by 
complainant makes a total adjusted price of $925. Of this latter 
amount respondent has paid $725, leaving a balance of $200, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on October 15, 1956, which 
was within 9 months after the causes of action accrued. 


















CONCLUSIONS 


The failure of respondent to file an answer to the formal com- | 
plaint constitutes an admission of the facts alleged in the com- | 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 















adjusted purchase price of the two carloads of watermelons is in 
violation of section 2 of the act. Complainant should be awarded 
$200, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- | 
lished. : 


Copies hereof shall be served upon the parties. 


SAMMY IES. 9 


Respondent’s failure to pay promptly to complainant the total | 
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H. J. SELLMEYER PRODUCE Co. v. I. KATZ FRUIT & PRODUCE Co. 
PACA Docket No. 6929. Decided March 1, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed February 20, 1956. The 
formal complaint was filed November 2, 1956. Complainant seeks 
an award of reparation in the amount of $1,935.60, the alleged 
balance of the total purchase price of numerous lots of fruits 
and vegetables sold and delivered to respondent in May and 
June 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant November 15, 1956. On the same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 


_ mission of the facts alleged in the complaint. Notwithstanding 
- such notice, respondent has not filed an answer. The issuance 


reon | 


until 


SRN Is. 


pub- | 


of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, H. J. Sellmeyer Produce Co., is a partner- 
ship composed of E. H. Sellmeyer and E. S. Malecek whose ad- 
dress is 40-42 Produce Row, St. Louis, Missouri. 


2. Respondent is an individual, Isadore Katz, doing business 
as I. Katz Fruit & Produce Co., whose address is 12 Produce 
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Row, St. Louis, Missouri. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 






3. In the course of interstate commerce, complainant sold to 
respondent on various dates from May 9, 1955, to June 2, 1955, 
numerous lots of fruits and vegetables, including radishes, pep- 
pers, okra, strawberries, potatoes, cucumbers, limes and radishes, 
for a total purchase price of $2,035.60. These fruits and vege 
tables had been received in interstate commerce from points 
outside the State of Missouri. 


4. Respondent accepted the foregoing lots of produce at 
complainant’s place of business without complaint. 


5. The total purchase price of the foregoing lots of fruits 
and vegetables is $2,035.60. Of this amount respondent has 
paid $100, leaving due and owing by respondent to complainant 
a balance of $1,935.60. 


6. The informal complaint was filed on February 20, 1956, 
which was within nine months after the causes of action accrued, 


















CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plain constitutes an admission of the facts alleged in the com- | 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the balance of the 
total purchase price of the fruits and vegetables is in violation 
of section 2 of the act. Complainant should be awarded repara- | 
tion in the amount of $1,935.60, with interest. 




















| 


ORDER 


Within 30 days from the date of this order, respondent should © 
pay to complainant, as reparation, $1,935.60, with interest” 
thereon at the rate of 5 percent per annum from July 1, 1955, | 


until paid. 
The facts and circumstances set forth herein shall be pub- | 

lished. 

Copies hereof shall be served upon the parties. 
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(No. 4970) 


In re SIDNEY BECKER, trading as BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6788. Decided March 5, 1957. 


Repeated and Flagrant Violations—Revocation of License 


Respondent failed to pay, or failed to pay promptly, the amount due in con- 
nection with numerous transactions involving perishable agricultural 
commodities shipped in interstate commerce. Because of his repeated and 
flagrant violations of the act, respondent’s license is revoked. 


Mr. Champe T. Broaddus, for complainant. Respondent pro se. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed June 4, 1956, by the Chief, 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent has repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing or refusing to make full payment promptly for numerous 
shipments in interstate commerce of perishable agricultural com- 
modities which were purchased or handled on joint account by 
respondent and by failing or refusing to remit promptly and in 
full consignment proceeds received in connection with the sale 
by respondent on a consignment basis of perishable agricultural 
commodities in interstate commerce. On July 6, 1956, respond- 
ent filed an answer in which he denied the material allegations 
of the complaint. 

A hearing was held on September 11 and 12, 1956, in Boston, 
Massachusetts, before John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture. At the hearing, respondent was represented by Samuel 
Rice, Attorney at Law, Boston, Massachusetts, and complainant 
was represented by Champe T. Broaddus, Office of the General 
Counsel, United States Department of Agriculture. Three wit- 
nesses testified on behalf of complainant. Upon completion of 
complainant’s presentation of evidence, respondent elected to 
rest and introduced no evidence at the oral hearing. After the 
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hearing, the parties filed briefs. On January 4, 1957, the hearing 
examiner issued a report containing proposed findings of fact 
and conclusions and recommending that respondent’s license be 

revoked. Respondent filed exceptions to the examiner’s report. 








FINDINGS OF FACT 


1. Respondent, Sidney Becker, is an individual trading as 
Becker Fruit & Produce Co. whose address is 359 Harrison 
Avenue, Boston, Massachusetts. 







2. Pursuant to the licensing provisions of the act, license No. 
134156 was issued to respondent on June 8, 1951. This license 
has been renewed on each anniversary date thereafter and was 
in effect at the time of the hearing herein. 








8. On or about January 8, 1955, respondent, in the course 
of interstate commerce, purchased and accepted 540 cartons of 
lettuce contained in car SFRD 10909 from L. T. Malone Co., 
Phoenix, Arizona, but failed or refused to pay promptly the 
purchase price of $1,701 for such lettuce. 








4. On or about April 27, 1955, respondent, in the course of 
interstate commerce, purchased and accepted a truckload of 
potatoes from M. H. & W. Produce Co., Hastings, Florida, but 
failed or refused to pay promptly the purchase price of $1,953 
for such potatoes. 


5. On or about October 22, 1955, respondent, in the course of 
interstate commerce, purchased and accepted 300 bushels of 
sweetpotatoes and 105 bushels of yams from J. Walker Jackson, 
Jr., Machipongo, Virginia, but failed or refused to pay promptly 
the purchase price of $1,197.75 for such produce. : 


6. On or about May 17, 1955, respondent, in the course of 
interstate commerce, purchased and accepted 510 crates of car- 
rots contained in car PFE 64092 from Wallace Fruit & Vege- 
table Co., Edinburg, Texas, but failed or refused to pay the ad- 
justed purchase price of $1,084 for such carrots. On August 
16, 1956, in an uncontested reparation proceeding against re- 
spondent, an order was issued awarding this shipper reparation 
in the amount of $1,084. This reparation award has not been 
paid by respondent. 






















7. On or about January 3, 1956, respondent, in the course of 
interstate commerce, purchased and accepted 300 sacks of cab- 








ig 
ct 


Wect Ph Fh 


PR Ph 


~~ 


“Ts 


—_— = a Ga U*R 








to demonstrate or achieve compliance with the act. 


SIDNEY BECKER 213 
Cite as 16 A.D. 211 


bage from Graffrath Farms, Inc., Rochester, New York, but 
failed or refused to pay the purchase price of $825 for such 
cabbage. On August 16, 1956, in an uncontested reparation pro- 
ceeding against respondent, an order was issued awarding this 
shipper reparation in the amount of $825. Respondent has not 
paid this reparation award. 


8. On or about March 12, 1956, respondent, in the course of 
interstate commerce, purchased and accepted a carload of carrots 
from Cellum & Lepovitz Produce Co., Inc., Elsa, Texas, but 
failed or refused to pay the balance due thereon. 


9. On or about September 6 and 12, 1955, respondent, in the 
course of interstate commerce, purchased and accepted a car- 
load of produce from Murlas Brothers Co., Inc., Chicago, Illinois, 
but failed or refused to pay the balance of the total purchase 
price in the amount of $1,334.69 for the 2 carloads of produce. 


10. On or about February 25 and 29, 1956, respondent, in 
the course of interstate commerce, purchased and, in effect, ac- 
cepted a carload of lettuce from Taix, Vessey and Auker Co., 
Salinas, California, and/or Vessey & Co., Inc., El Centrol, Cali- 
fornia, but failed or refused to pay the balance due on the 2 
carloads of lettuce. 


11. On or about July 7, 1955, respondent, in the course of 
interstate commerce, received 3 carloads of potatoes on con- 
signment from McFarland Packing Co., McFarland, California. 
During the period July 14, 1955 through July 29, 1955, re- 
spondent sold the 3 carloads of potatoes for the account of the 
shipper, but failed or refused to remit promptly to the con- 
signor the consignment proceeds received from the sale thereof. 


12. During the period March 22, 1955 through April 7, 1955, 
respondent, in the course of interstate commerce, received 10 
shipments of perishable agricultural commodities from Bodine 
Produce Co., Phoenix, Arizona, on joint account. Respondent 
failed to account promptly to the shipper, failed to account truly 
and correctly to the shipper, and failed or refused to pay 
promptly the balance due the joint adventurer. 


13. By letter dated April 27, 1956, the violations of the act 
alleged in the complaint and found in the Findings of Fact were 
called to respondent’s attention to afford him an opportunity 
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CONCLUSIONS 


The facts set forth in Findings of Fact 6 through 9 involve 
respondent’s failure to pay for perishable agricultural com- 
modities purchased in interstate commerce and Findings of Fact 
3 through 5, 11 and 12 illustrate respondent’s practice of failing 
to pay promptly for produce purchased or handled on joint ac- 
count and to account and remit promptly proceeds received from 
the sale of consigned perishable agricultural commodities in 
interstate commerce. Moreover, respondent, while failing to ac- 
cept delivery of purchased produce, constructively accepted such 
produce and failed to pay the monies due thereon. (See Finding 
of Fact 10.) It is concluded that respondent has repeatedly and 
flagrantly violated section 2 of the act. Consequently, respond- 
ent’s license should be revoked pursuant to the provisions of 
section 8 of the act (7 U.S.C. 499h) and the facts should be 
published. See e.g., In re Jack Kerzner, 15 A.D. 1232 (1956); 
In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 
(1956) ; In re Nate Rosenthal, 15 A.D. 441 (1956) ; In re South- 
ern Transportation Company, 12 A.D. 746 (1953). Although 
several of the transactions involved herein are also the subject 
of reparation proceedings, respondent’s defenses in such repara- 
tion proceedings appear to be an afterthought in view of re- 
spondent’s earlier admissions of liability with respect to such 
transactions, which admissions were introduced into evidence in 
this proceeding. Furthermore, respondent failed to deny or re- 
pudiate such admissions of liability at the oral hearing herein. 

Paragraphs 3d, 3h, 3i, 3 1, 4(2) and 5(1) of the complaint 
are dismissed because of the complainant’s admitted failure to | 
sustain the burden of proof thereon. Paragraphs 3g, 3p, 4(3) : 
and part of paragraph 3q of the complaint are dismissed for | 
failure to sustain the burden of proof thereon since only un- | 
corroborated hearsay evidence was introduced in support thereof. : 
See e.g., Consolidated Edison Co. v. National Labor Relations © 
Board, 305 U.S. 197, 230 (1938); National Labor Relations — 
Board v. Amalgamated Meat Cutters, 202 F.2d 671 (9th Cir. | 
1953) ; Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 690-691 © 
(9th Cir. 1949), cert. denied, 338 U.S. 860 (1949); Type Co. v. 3 
National Labor Relations Board, 125 F.2d 882, 835 (7th Cir. ‘ 
1942); National Labor Relations Board v. Bell Oil & Gas Co., | 
98 F.2d 406, 409 (5th Cir. 1938), rehearing denied, 98 F.2d 870 | 
(5th Cir. 1938). Even if the “residuum rule” should not be the ' 







































olve 
om- 
‘act 
ling 

ac- 
rom 


ac- 
uch 
ling 
and 
nd- 
of 


6); 
152 
ith- 
ugh 
ject 
\ra- 


uch 
. in 


in. 
int 
to 
(3) 
for 
un- | 


of. | 


ms | 
ir. | 
91 | 


‘ir. § 


¥ 


Y0., | 
370 
the i 








SIDNEY BECKER 215 
Cite as 16 A.D. 211 


law of the federal courts (see Davis, Administrative Law pp. 
458-466 (1951) ; 40 Cornell L.Q. 141 (1954) ), the evidence intro- 
duced with respect to the allegations contained in these para- 
graphs of the complaint could not support findings of the facts 
alleged therein under the more liberal rule announced in Na- 
tional Labor Relations Board v. Remington Rand, Inc., 94 F.2d 
862, 873 (2d Cir. 1938), cert. denied, 304 U.S. 576 (1938). It 
does not appear that direct evidence was not conveniently avail- 
able with respect to the facts alleged in such paragraphs of the 
complaint (see e.g., Martel Mills Corporation v. National Labor 
Relations Board, 114 F.2d 624, 629 (4th Cir. 1940); United 
States v. Shaughnessy, 116 F. Supp. 745, 750-751 (S.D.N.Y. 
1953) ), and the hearsay evidence introduced was not the kind 
of evidence on which responsible persons are accustomed to rely 
in serious affairs. Cf. Cop Cotton Mills, Inc. v. Administrator, 
312 U.S. 126, 154-155 (1941). This is especially true in an action 
looking toward the revocation of a license under the act. Cf. 
Bridges v. Wixon, 326 U.S. 185, 154 (1945). In addition, para- 
graphs 3e and 8n are dismissed for failure to sustain the burden 
of proof with respect thereto. Respondent agreed that he would 
pick up the drafts in connection with the 2 cars of produce in- 
volved in paragraph 3e, but such agreement alone did not con- 
stitute an admission of liability by respondent as to such cars 
of produce. The only evidence in support of the allegations con- 
tained in paragraph 3n of the complaint is the complaint and 
answer and exhibits attached thereto which were filed in a repa- 
ration proceeding concerning this transaction. The hearing ex- 
aminer admitted the complaint, answer and exhibits in evidence 
solely as evidence of the fact that a reparation proceeding had 
been filed and not as evidence of the facts alleged therein. 


Respondent questions the constitutionality of the act insofar 
as it provides for the revocation of a license for violations 
thereof. It is a little late in our judicial history to hold a statute 
unconstitutional which so provides. Moreover, respondent can- 
not expect an agency charged with administering a statute to 
hold the statute unconstitutional. Panitz et al. v. District of 
Columbia, 112 F.2d 39 (D.C. Cir. 1940); In re Corn Products 
Refining Co., 18 A.D. 1117, 1189 (1954), aff'd, 282 F.2d 554 
(2d Cir. 1956); In re Edward R. Byer et al., 18 A.D. 873, 874 
(1954). See also Engineers Public Service Co. v. Securities and 
Exchange Commission, 188 F.2d 936, 952-953 (D.C. Cir. 1943), 
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ordered dismissed as moot on motion of parties, 332 U.S. 788 
(1947). 








ORDER 


Effective on the 20th day after this date, any license held 
by respondent under the act is revoked. 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 









(No. 4971) 






VESSEY AND COMPANY, INC. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6820. Decided March 6, 1957. 







Lack of Timely Complaint or Notice of 
Rejection—Acceptance—Liability 






Since respondent did not notify complainant within a reasonable time that 
the produce was being rejected, it is concluded that respondent accepted 
the lettuce and is liable for the purchase price less the amount paid by 
the carrier. 










Mr. T. C. Curry, of DeBary, Florida, for complainant. Mr. Joseph S. Ayoub, 
of Boston Massachusetts, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer | 


















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed April 26, 1956, complainant 
seeks to recover from respondent the sum of $1,854.75, the 
purchase price of two carloads of lettuce, PFE 64373 and PFE 
63192, allegedly sold to respondent on February 22, 1956, and j 
February 29, 1956. 


A copy of the Department’s report of investigation was 
served upon complainant’s representative by registered mail 
May 28, 1956. On the same day, a copy of the report of in- 
vestigation and a copy of the formal complaint were served by 
registered mail upon respondent. Copies of a supplemental re- 
port of investigation made by the Department were served upon 
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respondent’s attorney and complainant’s representative by regi- 
stered mail on July 19 and July 21, 1956, respectively. 

Respondent filed an answer to the formal complaint on June 
28, 1956. In the answer respondent alleges a breach of contract 
| in that complainant billed the two carloads of lettuce “advise 

draft” instead of “open” as called for by the contract between 

the parties. Respondent avers that this change in the billing in- 

structions caused him substantial harm and damage. Respondent 
requested an oral hearing. 

An oral hearing was held at Boston, Massachusetts, on No- 
vember 2, 1956. Respondent, who was represented by counsel, 
was the only witness to appear and testify. Complainant was 
not represented at the hearing. 




































FINDINGS OF FACT 


1. Complainant, Vessey and Company, Inc., is a corporation 
whose address is P. O. Box 482, El Centro, California. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 296 Boston 
Market Terminal, Boston, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under the 
act, 


8. On or about February 22, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of lettuce, PFE 64373, containing 639 cartons, Vessey 
brand, 2-dozen size, at an agreed price of $1.10 per carton, f.o.b. 
shipping point, plus 15 cents for cooling, or a total invoice price 
of $798.75. 


4. On or about February 29, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of lettuce, PFE 63192, containing 640 cartons, Brook 
Hollow brand, 2-dozen size, at an agreed price of $1.50 per car- 
ton, f.o.b. shipping point, plus 15 cents for cooling, or a total in- 
voice price of $1,056. 


5. On or about February 22 and 29, 1956, respectively, com- 
plainant shipped from El] Centro and Holtville, California, to 
respondent at Boston, Massachusetts, 639 cartons of lettuce in 
car PFE 64373 and 640 cartons of lettuce in car PFE 63192. 
The two shipments were consigned to complainant, advise re- 
spondent. 
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6. The two carloads of lettuce arrived at Boston and respond- 
ent failed to reject and make timely complaint with respect 
thereto. Sometime during the month of April 1956, the lettuce 
in cars PFE 64373 and PE 63192 was abandoned to the carrier 
and was dumped. 








7. Complainant recovered from the delivering carrier the 
sum of $1,391.04 on a claim involving cars PFE 64373 and PFE 
63192, as well as a third car which is not involved in this con- 
troversy, and requested that its claim against respondent be 
reduced in that amount. 








8. Respondent paid no part of the purchase price of either 
carload to complainant. There is now due and owing to complain- 
ant from respondent the difference between the agreed purchase 
price of the two shipments of lettuce, $1,854.75, and the amount 
received by complainant from the carrier, $1,391.04, or the sum 
of $463.71. 


9. A formal complaint was filed April 26, 1956, which was 
within 9 months from the time the causes of action accrued. 












CONCLUSIONS 


Pursuant to request made by complainant’s representative, the 
presiding officer offered in evidence at the hearing the formal 
complaint and all exhibits attached thereto. Respondent objected 
to these documents being received in evidence, and the objection 
was sustained by the presiding officer. This ruling was correct 
and follows the view we have taken in the past. Two recent cases 
involving similar rulings are The Garin Company v. Becker 
Fruit & Produce Co., 15 A.D. 1268 (1956), and John L. Senini 
Company v. Becker Fruit & Produce Co., 15 A.D. 13825 (1956). 
A formal complaint is not evidence and may not be admitted as 
such over objections of the opposing party. As to exhibits, a 
presiding officer is in no position to lay any foundation for their 
admission when he offers them in evidence at the request of a 
party who is not present at the hearing and the opposing party 
objects to the receipt of such exhibits in evidence. Bennett- 
Mount Company v. J. E. Nelson & Sons, 13 A.D. 187; and 
Anonymous Decisions, 12 A.D. 1358, 18 A.D. 1010. 

The exclusion of the formal complaint and the exhibits at- 


tached thereto leaves for our consideration a record which con- 
sists of respondent’s testimony, the exhibits received in evidence 








































VESSEY AND CO. v. BECKER FRUIT & PRODUCE 
Cite as 16 A.D. 216 


219 


at the hearing, and the Department’s two reports of investiga- 
tion. 


It appears from this record that respondent accepted the two 
carloads of lettuce. In pertinent part, the regulations provide 
that the following failures, among others, shall constitute accept- 
ance: (1) failure of the purchaser to notify the seller within a 
reasonable time (24 hours) that he rejects the produce; and 
(2) failure of the purchaser to apply for Federal inspection 
within a reasonable time (24 hours), and to take action to 
notify the seller of his rejection within an hour after he has re- 
ceived a report of the results of such inspection (7 CFR 46.2(s) 
and (r) ). 


According to respondent’s testimony, complaints were made by 
him over the telephone objecting to the shipments being billed 
“advise” instead of “open” (T. pp. 8 and 9). However, respond- 
ent did not testify nor did he offer any proof whatever of notice 
being given to complainant that the lettuce was being rejected. 
On the contrary, it appears respondent agreed to take the two 
cars after promise made by complainant’s Mr. Dwyer that re- 
spondent would be taken care of in other shipping deals. Under 
questioning by the presiding officer as to why respondent made 
no complaint about the terms of billing in his wire and letter to 
complainant during May 1956, respondent replied (T. p. 20): 


“Well, I will say this: That it may be and possibly is a 
fact that Mr. Dwyer promised me that, if I could help him 
out on these two cars, being very active in other lettuce 
shipping areas he did promise to see that my losses so- 
called, which were caused by a change in the terms of the 
contract, would be taken care of. It may be that in all 
good conscience I might have attempted to go along with 
Dwyer on his promise of help, even though he knew and I 
knew that it was throwing money out the window.” 


Under the most liberal construction, we could hardly construe 
this testimony as notice of rejection. Further, respondent of- 
fered no evidence to show application was made for Federal 
inspection of the two shipments. In the circumstances, it is 
concluded that respondent accepted the two cars of lettuce and is 
liable for the purchase price less any damages he can show he 
sustained by reason of a breach of contract on the part of com- 
plainant. Skokie Produce Co. v. Dan Storey, 12 A.D. 1072. 
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Respondent claims a breach of contract in that complainant 
billed the shipments “advise” rather than “open” as called for 
by oral agreement between the parties. The “advise” form of 
billing with draft for payment attached is used by a seller of 
produce to insure payment of the purchase price by the buyer. 
The “open” form of billing by a seller amounts to a delivery of 
produce to a buyer on credit. In support of the claimed breach 
and as indicating that the parties had agreed for delivery to be 
made an “open” billing, respondent relies upon complainant’s 
wire of March 1, 1956, reading in part as follows: “Will explain 
on phone tomorrow our inability to bill open.” 


The Department’s report of investigation (Ex. 1, p. 1) dis- 
closes that respondent never made any complaints on the two 
cars of lettuce and that he made several promises to pay the 
drafts, none of which was kept. In a wire to complainant on 
May 15, 1956 (Supp. Inv. Rep. Ex. A), respondent requested 
additional time in which to pay the invoices on the two cars of 
lettuce due to “a temporary stringent financial situation.” On 
the following day, May 16, 1956, respondent wrote a letter to 
complainant (Supp. Inv. Rep. Ex. B) explaining that Boston had 
been hit hard by blizzards in March and that being one of the 
smaller and weaker receivers at the Terminal, respondent was 
very badly hit. In this letter, respondent went on to say: 


“We hope to be able to send you the funds that are coming 
to you in a short while. As a footnote to this letter we 
would like to say that Both PFE 64373 and PFE 63192 had 
to be abandoned to the Railroad. As you can see this makes 
it doubly hard for us, not even having realized the cost of 
a Postage Stamp on these 2 cars.” 

It is significant that no complaint of any kind was made in 
respondent’s wire or letter. In both he was merely requesting ad- 
ditional time in which to pay the money admittedly due and 
owing to complainant on the two shipments. A provision for 
“open” billing in any contract would constitute a material part 
thereof. This being so, it seems to us that at some time during 
the period between arrival of the cars at Boston in early March 
1956 and the filing of the formal answer on June 28, 1956, re- 
spondent would have made the claimed breach a matter of 
record, either by wiring or writing to complainant or taking the 
matter up with the Department. He did neither throughout this 
period of approximately four months. 
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lant We have no doubt whatever that respondent would have pre- 
for ferred to receive the shipments on “open” billing or that he talked 
of with complainant about this point. Very likely it accounts for 
' of ! the wire of March 1, 1956, wherein respondent was advised that 
yer. | on March 2, 1956, complainant would telephone an explanation 
of | for its inability to bill “open.” We note that the wire of March 
ach | 1 and the purported telephone discussion of March 2 were events 
be | which occurred after the contracts had been negotiated and the 


it’s | cars had left shipping points. 


an | In our view, respondent has failed to sustain the burden of 
proving the claimed breach. As a matter of fact, respondent in- 
lis- troduced evidence to show that he bought and paid for a third 
wo car of lettuce shipped by complainant on March 7, 1956, and 
the invoiced to respondent on “advise” billing. It is concluded that 
on | the contracts between the parties did not call for an “open” form 
ed of billing. 
of | Complainant’s action was proper in billing the two shipments 
Jn to itself “advise” respondent. It is well settled that in an f.o.b. 
to sale not expressly providing for open billing, such as we have 
ad | here, a consignor may bill the shipment to himself by using the 
he “advise” form of billing in order to assure payment of the pur- 
as chase price before the purchaser can take delivery of the ship- 
ment. C. F. Schaefer Company v. American Fruit & Produce 
ig’ Co., PACA Docket No. 892, S. 472; W. E. Roche Fruit Co. v. 


1d Charles A. Davis, 5 A.D. 611; Santa Maria Dist. v. Milton K. 
es Altschul, Inc., 6 A.D. 1238. 
of At the oral hearing, respondent testified that the lettuce in 


ve | James J. Angello, 6 A.D. 54; J. J. Sprafka Oil & Potato Co. v. 


car PFE 63192 was not of the grade, quality and condition con- 
in tracted for and that it was not U.S. No. 1 on arrival. He further 


i | testified that there was 25 to 30 percent marginal browning on 
a | one to three wrapper leaves which would destroy its market 
or value completely. According to respondent, if the two carloads 
t of lettuce had been shipped in accordance with the contracts 
g | and had arrived in good condition he would have realized a 
h | profit of $350 per car. 


e FF Respondent did not testify that the contracts expressly pro- 

vided for lettuce of any particular grade, quality, or condition, 
e ff and there is no evidence to that effect. Since the sale was on an 
f.o.b. basis, however, there was an implied warranty that the 
lettuce was of merchantable quality and condition at the time 
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of shipment and also a warranty of suitable shipping condition. 
Fred G. Hilbert Cumpany, Inc. v. Central Wholesale Company, 
Ine., 14 A.D. 723. The only evidence of the quality and condition 
of the lettuce consists of the inspections following arrival of the 
two cars at Boston made by the National Perishable Inspection 
Service, Inc. The report of the inspection of car PFE 64373 on 
March 2, 1956, states that the lettuce was “Medium good 
quality” with an average of 12 percent slimy decay in early 
stage of development. A further inspection of the car on April 
4, 1956, showed 100 percent slimy rot in advanced stages. The 
report of the inspection made of the second car on March 9, 
1956, stated that the lettuce was “Fairly good quality, weakened 
condition” with 25 to 30 percent marginal browning of 1 to 3 
wrapper leaves, an average of 2 percent slimy decay in early 
stages and an average of 21 percent mildew affecting 1 to 3 
leaves. While the evidence fails to disclose when the two cars 
arrived at Boston, in view of the distance from shipping point, 
it is probable that they arrived on the day of inspection or the 
previous day. 

It is unnecessary to determine whether the evidence as to the 
quality and condition of either carload of lettuce at destination, 
as revealed by the inspections, is sufficient to establish that the 
lettuce was not merchantable when shipped or was not in suit- 
able shipping condition. One of the legal prerequisites to a 
claim for breach of warranty of quality is that notice of such 
breach be given to the seller within a reasonable time after the 
buyer knows, or ought to know, of such breach. Anonymous 
Decision, 10 A.D. 1342. 

At the oral hearing, respondent testified that he advised com- 
plainant over the telephone of the condition of the lettuce. How- 
ever, as in the case of the claimed breach for failure to bill 
“open”, respondent admitted that no complaint or objection to 
the grade, quality or condition was ever made in writing to 
complainant. The fact that no complaint as to the grade, quality 
or condition was referred to in respondent’s wire and letter to 
complainant, dated May 15 and 16, 1955, respectively, and was 
not mentioned in any manner in respondent’s answer indicates 
that no complaint was made. It is so concluded. 

In the absence of a timely complaint, respondent is liable for 
the total purchase price of the two carloads of lettuce, $1,854.75. 
From this figure should be deducted the amounts received by 
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complainant from the delivering carrier on claims filed on the 
two carloads involved herein. Complainant has requested that a 
deduction also be made for the amount recovered from the car- 
rier on another carload of lettuce shipped by complainant to 
respondent on March 7, 1955, the purchase price of which was 
paid by respondent in full. The total amount received by com- 
plainant from the carrier on these three carloads is $1,391.04. 
Deducting this amount from the total purchase price of the two 
carloads of lettuce leaves a balance of $463.71. It is noted in 
complainant’s brief that the basis of the claims filed against the 
carrier was that the carrier was negligent in failing to keep 
complainant fully advised of facts concerning the three carloads 
after arrival at Boston and continually advising complainant of 
acceptance by respondent. 

Respondent’s failure to pay to complainant the amount of 
$463.71 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $463.71, with in- 
terest thereon at the rate of 5 percent per annum from April 
1, 1956, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lis hed. 

Copies of this order shall be served upon the parties. 


(No. 4972) 


ALEX-SAN VEGETABLE COMPANY v. CARUSO FRUIT DISTRIBUTORS, 
Inc. PACA Docket No. 6546. Decided March 12, 1957. 


Breach of Contract—Rejection With 
Reasonable Cause—Dismissal 


Since the produce involved did not meet contract requirements, respondent’s 
rejection was with reasonable cause and the complaint is dismissed. 


Moore and Wangaard, of Minneapolis, Minnesota, for complainant. L. W. 
Christensen Traffic Agency, Inc., of Chicago, Illinois, for respondent. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricu- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Two informal complaints were filed July 12, 1955. The: 
formal complaint was filed December 16, 1955, and it was al- 
leged therein that on or about October 9, 1954, complainant sold 
to respondent two cars of U.S. No. 1, topped carrots at the 
agreed price of $1,722.50 per car, f.o.b. Grants, New Mexico; 
that these carrots were shipped to respondent in cars SFRD 
14700 and SFRD 14142; that on or about October 10, 1954, | 
complainant sold to respondent a third car of U.S. No. 1, topped 
carrots at a total purchase price of $1,697, f.o.b. Grants, New 
Mexico; that these carrots were shipped to respondent in car 
SFRD 10158; that on arrival the respondent rejected without 
reasonable cause the carrots in cars SFRD 14700 and SFRD 
14142; and that respondent remitted to complainant the pur- 
chase price of the carrots in car SFRD 10158 after deducting 
therefrom $102, or $.20 per crate. Complainant seeks repara- | 
tion in the amount of $986.20. Subsequently, complainant with- | 
drew that part of its complaint relating to the carrots contained | 
in car SFRD 10158 for the reason that no complaint on said 
car had been filed with the Department within the 9-month 
period prescribed by the act. : 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
January 12, 1956. A copy of the report of investigation was 
served upon complainant January 13, 1956. A supplemental 
report of investigation was served upon complainant March 29, 
1956, and upon respondent March 28, 1956. 


Respondent filed an answer to the complaint on January 30, 
1956, and alleged therein that the formal and/or the informal 
complaints herein were not filed within the prescribed 9-month 
period. It further alleged that the terms of the contract pro- 
vided that the carrots should meet the requirements of U.S. | 
No. 1 grade and that the carrots shipped by complainant failed ; 
to meet U.S. No. 1 grade on account of being undersize in ex- ~ 
cess of the allowable tolerance for that grade. 

Although the amount in dispute exceeds $500, the parties 
failed to request an oral hearing, and the issues, therefore, are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto, 
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both complainant and respondent requested that their complaint 
and answer be considered as their opening and answering state- 
ments. Complainant filed a brief as its statement in reply. 


FINDINGS OF FACT 


1. Complainant, Alex-San Vegetable Company, is a corpora- 
tion whose address is 1000 Denargo Market, Denver, Colorado. 


2. Respondent, Caruso Fruit Distributors, Inc., is a corpora- 
tion whose address is 20 South Water Market, Chicago, Illinois. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about October 9, 1954, in the course of interstate 
commerce, complainant sold to respondent two cars of topped 
carrots, U.S. No. 1 grade, one car at the agreed price of $3.20 
per crate, plus $65 topice, or $1,697, f.o.b. Grants, New Mexico, 
and the other at $3.25 per crate, plus $65 topice, or $1,722.50, 
f.o.b. Grants, New Mexico. These carrots were shipped to re- 
spondent in cars SFRD 14700 and SFRD 14142. The above 
transactions were negotiated by a broker, John C. Lester Com- 
pany, Chicago, Illinois. 


4. On October 4, 1954, the carrots in car SFRD 14700 were 
inspected at Grants, New Mexico, by a United States Depart- 
ment of Agriculture Inspection Service inspector, whose report 
certified to the following: 


“Size: Generally 7% to 154, mostly 1 to 13% inches in di- 
ameter. 

“Quality and condition: Carrots firm, generally clean, well 
colored and well trimmed. Mostly smooth and well formed. 
Many fairly smooth, some fairly well formed. No soft rot. 
Defects average within grade tolerance. 

“Grade: U. S. No. 1, % inch minimum. Meets Canadian im- 
port requirements.” 

5. On October 9, 1954, inspection of the carrots in car SFRD 
14142 was made at Grants, New Mexico, by the United States 
Department of Agriculture Inspection Service inspector, whose 
report certified to the following: 

“Size: Generally 7% to 154, mostly 1 to 1% inches in di- 
ameter. 
“Quality and condition: Carrots firm, generally clean, well 
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colored and well trimmed. Mostly smooth and well formed. 
Many fairly smooth, some fairly well formed. No soft rot. 
Defects average within grade tolerance. 


“Grade: U. S. No. 1, ¥ inch minimum. Meets Canadian im- 
port requirements.” 


Upon arrival at destination, Chicago, Illinois, respondent had a 
Federal inspection made of both cars. Car SFRD 14700 was in- 
spected on October 12, 1954, and the inspection report certified 
to the following: 
“Size: Generally 7% to 1-14 inches with in most samples 
from 1 to 5 roots per bag (11 to 45%), in some none, 
average approximately 20% under 1 inch, including 2% 
under % inch in diameter and from 4-14 to 9, mostly 5 to 
8 inches in length. None under 3 inches in length. 
“Quality: Clean, well trimmed, generally smooth, well | 
formed and well colored. Grade defects within tolerance. 
“Condition: Firm. No decay. 
“Grade: Fails to grade U. S. No. 1 account undersize in 
excess of tolerance. 
“Remarks: Inspection and certificate restricted to product 
between doors and in 1 accessible stack each side of door- 
way.” 
Car SFRD 14142 was inspected on October 13, 1954, and the 
inspection report certified to the following: 
“Size: Generally from % to 1-4 inches in diameter, with 
generally 1 to 5 roots per bag (11 to 55%), few none, 
average approximately 25% under 1 inch and average 2% 
over 1-14 inches in diameter and from 4 to 8 inches in 
length. None under 8 inches in length. 


“Quality: Clean, smooth to fairly smooth, generally well 
colored, well trimmed and well to fairly well shaped. Grade 
defects within tolerance. 

“Condition: Firm. No decay. 

“Grade: Fails to grade U. S. No. 1 account of undersize 
in excess of tolerance. 
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“Remarks: Inspection and certificate restricted to product 
between doors and in upper 2 layers of 4 stacks one side of 
doorway.” 
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6. By telegram to complainant dated October 13, 1954, re- 
spondent rejected the aforementioned carrots because they failed 
to meet contract specifications in that they were undersize. 


7. The informal complaints on the carrots in cars SFRD 
14700 and SFRD 14142 were filed on July 12, 1955, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant filed a formal complaint herein relating to car- 
rots contained in cars SFRD 14700, SFRD 14142, and SFRD 
10158. Subsequently, complainant withdrew its complaint as to 
car SFRD 10158 for the reason that it acknowledged that no 
complaint, formal or informal, had been filed with the Depart- 
ment regarding the carrots in this car within the 9-month period 
prescribed by the act. Accordingly, we consider the complaint 
as to car SFRD 10158 withdrawn. 


Respondent has contended that the complaints, formal and/or 
informal, relating to cars SFRD 14700 and SFRD 14142 were 
not filed with the Department within the 9 month period pre- 
scribed by the Act. This contention is without merit. Respondent 
rejected the above cars of carrots by its telegram to complainant 
dated October 13, 1954, and complainant’s cause of action is 
deemed to have accrued as of that date. The informal com- 
plaints on these two cars were filed with the Department on 
July 12, 1955, which is just within the 9-month period. Accord- 
ingly, said complaints were timely filed. 


Complainant has admitted that the contract involved herein, 
as set forth in the broker’s memorandum of sale which was 
issued to both parties, called for U.S. No. 1 topped carrots. 
Complainant also admits that the carrots contained in the two 
cars failed to grade U.S. No. 1, but graded U.S. No. 1, %-inch 
minimum. However, it is complainant’s contention that it sub- 
stantially complied with the terms of the contract and, there- 
fore, respondent’s rejection was without reasonable cause. Com- 
plainant contends that in view of the fact that the carrots were 
packed in one-pound cellophane bags, a carrot which is 1/8 inch 
under the minimum of one inch required as a U.S. No. 1 grade 
carrot was not substantial enough to warrant respondent’s re- 
jection. However, we note that the inspection reports state that 
in car SFRD 14142 approximately 25% of the carrots were un- 
der one inch and that those in car SFRD 14700 were approxi- 
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mately 20% under one inch. The U. S. Standards for Topped 
Carrots as issued by the United States Department of Agricul- 
ture on June 16, 1954 (7 C.F.R. 51.2360 et seq.) allows a toler- 
ance of 5% under the minimum size required for U.S. No. 1 
topped carrots. The carrots in both cars involved herein were 
considerably in excess of this tolerance. We have held previously 
that a failure to deliver carrots of the size contracted for is a 
breach of a material provision of the contract. S. N. Beard & 
Co. v. Milton Schoenburg, 9 A.D. 893 (1950). There is no ques- 
tion that the carrots in both cars failed to meet contract re- 
quirements in that they were undersize. In view of the fact that 
they were undersize by 20% in one car and 25% in the other, 
we cannot agree with complainant’s contention that the carrots 
substantially complied with the contract. Accordingly, we find 
that respondent’s rejection of the carrots was with reasonable 
cause. The complaint as to the carrots in cars SFRD 14142 and 
SFRD 14700 should be dismissed. 


ORDER 


The complaint as to the carrots in cars SFRD 14142 and 
SFRD 14700 is hereby dismissed. 


The complaint as to the carrots in car SFRD 10158 is hereby 
considered withdrawn. 


Copies hereof shall be served upon the parties. 


(No. 4973) 


ALEXANDER MARKETING Co. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6944. Decided March 12, 1957. 
Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Moore & Wangaard, of Minneapolis, Minnesota, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed July 2, 1956. The formal 
complaint was filed October 2, 1956. Complainant seeks an 
award of reparation in the amount of $685, the alleged net pro- 
ceeds derived from a carload of onions sold by respondent for 
the account of complainant in May 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorneys on December 31, 
1956. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on December 
31, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Alexander Marketing Co., is a corporation 
whose address is P. O. Box 979, San Benito, Texas. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about May 8, 1956, in the course of interstate com- 
merce, complainant sold to respondent 510 sacks of onions at 
$1.25 per sack, f.o.b. San Benito, Texas. 


4. On May 8, 1956, complainant shipped car ART 29214, con- 
taining 510 sacks of onions, from San Benito, Texas, to respond- 
ent at Boston, Massachusetts. Upon arrival of the shipment at 
destination, respondent complained to complainant of the quality 
of the onions, Complainant authorized respondent to sell the 
onions for the account of complainant. 


5. Respondent sold the carload of onions for the account of 
complainant. On June 25, 1956, respondent sent complainant an 
account of sales showing net proceeds of $685.06 and his check 
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in the amount of $685.06, payable to complainant, which check 
was dishonored by the bank when presented for payment. The 
correct net proceeds realized were $685. No part of this amount 
has been paid by respondent to complainant. 


6. The formal complaint was filed on October 2, 1956, which 
was within 9 months after the cause of action accrued. 









CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


The report of investigation shows that an examination was 
made of respondent’s records by a representative of the De- 
partment on August 29, 1956, and that these records disclosed 
that respondent sold the onions for the gross amount of $1,401, 
and incurred allowable expenses in the amount of $716, leaving 
net proceeds of $685. 



















Respondent’s failure to pay promptly to complainant the net 
proceeds derived from the sale of the carload of onions is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $685, with interest. 

















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $685, with interest thereon at 
the rate of 5 percent per annum from July 1, 1956, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4974) 


FRANK KENWORTHY COMPANY v. C. S. GIFFORD & Sons. PACA 
Docket No. 6304. Decided March 12, 1957. 


Petition for Reconsideration—Dismissal t 


The order of January 18, 1957, is supported by the evidence of record and by 
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applicable principles of law, and respondent’s petition for reconsideration 
is dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on January 18, 1957, directing re- 
spondent to pay complainant as reparation the sum of $1,731.51, 
plus interest at the rate of 5 percent per annum from December 
1, 1953, until paid, and dismissing the counter-complaint filed 
by respondent. This order was based on our conclusion that re- 
spondent had shipped eight truckloads of tomatoes to complain- 
ant for sale on consignment and that complainant incurred 
deficits in the handling of the commodity which respondent 
failed and refused to pay, in violation of section 2 of the act. 


Respondent filed a petition for reconsideration on January 
28, 1957, alleging that the conclusions reached in our order of 
January 18, 1957, were in error in that our finding that the 
contract was one of consignment rather than outright sale sub- 
ject to complainant’s approval on arrival is not in accordance 
with the evidence. Respondent also contends that complainant 
failed to exercise reasonable care and prudence in the attempted 
resale of the commodity. 


A thoughtful reevaluation of all the evidence in the record 
in the light of respondent’s comments fails to reveal any sub- 
stantial error in our original findings of fact, conclusions and 
order. It is our conclusion that the order of January 18, 1957, 
is supported by the evidence of record and by applicable princi- 
ples of law. Accordingly, respondent’s petition for reconsidera- 
tion is hereby dismissed without prior service upon complainant. 


The reparation awarded in our order of January 18, 1957, 
shall be paid within 30 days from the date of this order. 


This order shall be published and copies hereof shall be 
served upon the parties. 
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(No. 4975) 







ASSOCIATED SHIPPERS INCORPORATED v. LA GRUA PRODUCE Co. 
PACA Docket No. 6932. Decided March 14, 1957. 







Failure to Pay—Default 






Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 






Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed August 31, 1956. The 
formal complaint was filed November 2, 1956. Complainant seeks 
an award of reparation in the amount of $5,800, the alleged 
purchase price of six carloads of potatoes sold and delivered to 
respondent. 

A copy of the report of investigation made by the Department 
was served upon complainant November 17, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent November 15, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 





























FINDINGS OF FACT 


1. Complainant, Associated Shippers Incorporated, is a F 
corporation whose address is 112 Water tSreet, Charlottetown, 
Prince Edward Island, Canada. 


2. Respondent is an individual, John La Grua, trading as 
La Grua Produce Co., whose address is 60 Harrison Street, New 
York, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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3. During March 1956, in the course of foreign commerce, 
complainant sold to respondent two lots of Canada No. 1 white 
potatoes to be shipped from Prince Edward Island, Canada. The 
dates and terms of the sales are as follows: 

March 14, 1956— 2,000 75-Ib. sacks at $1.55 per sack deliv- 


ered Halifax, Nova Scotia, for export 
to Puerto Rico; 


March 23, 1956— 1,000 100-lb. sacks at $2.70 per sack deliv- 
ered Halifax, Nova Scotia, for export 


to Puerto Rico. 


4. Potatoes meeting the specifications of the first foregoing 
contract were shipped in March 1956, from loading points in 
Prince Edward Island to respondent at Halifax, Nova Scotia, in 
cars CN 208718, CN 207845, CN 210226, and CN 207875, for 
export to Puerto Rico. Potatoes meeting the specifications of 
the second foregoing contract were shipped on April 2, 1956, 
from loading points in Prince Edward Island to respondent at 
Halifax, Nova Scotia, in cars CN 207160 and CN 210982, for 
export to Puerto Rico. Upon arrival of the six carloads of po- 
tatoes at destination, respondent accepted the potatoes. 


5. The total purchase price of the six carloads of potatoes 
is $5,800, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on November 2, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plain constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the six carloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $5,800, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $5,800, with interest thereon 

at the rate of 5 percent per annum from May 1, 1956, until paid. 
The facts and circumstances set forth herein shall be pub- 

lished, 

Copies hereof shall be served upon the parties. 







(No. 4976) 






FARMER’S PRODUCE EXCHANGE v. CAVALIER VEGETABLE PACKERS, 
Inc. PACA Docket No. 6947. Decided March 14, 1957. 







Failure to Pay—Default 





Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 






Thomas & Thomas, of Beaufort, South Carolina, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 1, 1956. The formal 
complaint was filed November 19, 1956. Complainant seeks an 
award of reparation in the amount of $3,417, the purchase price 
of a truckload of tomatoes allegedly sold and delivered to re- 
spondent in June 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorneys December 28, 
1956. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent December 29, 
1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, John F. Marscher, doing 
business as Farmer’s Produce Exchange, whose address is Beau- 
fort, South Carolina. 


2. Respondent, Cavalier Vegetable Packers, Inc., is a corpo- 
ration whose address is 220-230 N. Water Street, Rockford, IIli- 
nois. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 21, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
one truckload of U. S. No. 1 tomatoes consisting of 313 wire- 
bound crates, size 6 x 7, at $9 per crate and 100 wire-bound 
crates, size 7 x 7, at $6 per crate for a total sum of $3,417, 
f.o.b. Burton, South Carolina. 


4, On June 21, 1956, complainant shipped one truckload of 
tomatoes consisting of 313 wire-bound crates, size 6 x 7, and 
100 wire-bound crates, size 7x 7, grading 85%, U. S. No. 1 
quality, by truck from Frogmore, South Carolina, to respondent 
at Rockford, Illinois. Upon arrival of the shipment at destina- 
tion, respondent accepted the tomatoes. 


5. The purchase price of the truckload of tomatoes is $3,417, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on November 19, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


The contract of sale involved in this proceeding called for 
the shipment by complainant to respondent of one truckload of 
U. S. No. 1 tomatoes consisting of 313 wire-bound crates, size 
6 x 7, and 100 wire-bound crates, size 7 x 7, f.o.b. Burton, 
South Carolina. However, complainant shipped to respondent 
313 wire-bound crates of size 6 x 7 tomatoes and 100 wire-bound 
crates of size 7 x 7 tomatoes which were federally inspected at 
shipping point, Frogmore, South Carolina, and certified as grad- 
ing approximately 85% U.S. No. 1 quality. 
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Since respondent accepted the shipment it became liable for 
the shipment of the tomatoes at the total contract price of 
$3,417 subject to its right to prove damages, if any, resulting 
from complainant’s failure to ship tomatoes grading U. S. No. | 
1 quality. Respondent has not availed itself of the opportunity 
to present evidence of such damage. It is concluded, therefore, 
that respondent is obligated to pay complainant the contract 
price of the tomatoes in the amount of $3,417. 













Respondent’s failure to pay promptly to complainant the pur- | 
chase price of the truckload of tomatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation 
in the amount of $3,417, with interest. 























| 
ORDER 


Within 30 days from the date of this order, respondent shall | 
pay to complainant, as reparation, $3,417, with interest thereon | 
at the rate of 5 percent per annum from July 1, 1956, until 
paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4977) 


FOSTER MILLS v. S. E. REESE. PACA Docket No. 6931. Decided 
March 14, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. J. Raymond Snowden, of Columbus, Ohio, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed June 4, 1956. The formal 
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complaint was filed November 6, 1956. Complainant seeks an 
award of reparation in the amount of $950, the alleged pur- 
chase price of one truckload of apples sold and delivered by 
complainant to respondent in January 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney November 16, 
1956. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent November 17, 
1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Foster Mills, whose address 
is 184 South Lazelle Street, Columbus, Ohio. 


2. Respondent is an individual, S. E. Reese, whose address is 
3234 Northwest 68th Street, Miami, Florida. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was subject to license. 


3. On or about January 30, 1956, in the course of interstate 
commerce, complainant sold to respondent 500 bushels of apples, 
subject to the buyer’s inspection and acceptance at Jackson Ice 
& Cold Storage Company, Jackson, Ohio. The quantities, va- 
rieties and unit prices, f.o.b. Jackson, Ohio, are as follows: 


Quantity Variety Unit Price Total 
400 bushels Jonathan $1.75 $ 700.00 
50 bushels’ Red Delicious 2.50 125.00 
50 bushels Rome 2.50 125.00 


Total $950.00 


4. On or about February 6, 1956, respondent inspected and 
accepted the 500 bushels of apples at the Jackson Ice & Cold 
Storage Company, at Jackson, Ohio, and thereafter transported 
them by truck to. Florida. 
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5. The purchase price of the 500 bushels of apples is $950, 
for which amount respondent tendered a check dated February 
6, 1956, payable to complainant drawn on the Peoples Bank of 
Lakeland, Florida, which check was returned by the bank 
marked “Payment Stopped.” No part of the purchase price of 
the apples has been paid by respondent to complainant. 


6. The informal complaint was filed on June 4, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 500 bushels of apples is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $950, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $950, with interest thereon 
at the rate of 5 percent per annum from March 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4978) 


READY WHITE, INC. v. AL BREVIK. PACA Docket No. 6698. De- 
cided March 19, 1957. 


Breach of Contract—Failure to Deliver—Damages 


It is concluded that the parties entered into a contract for the sale by re- 
spondent and the purchase by complainant of seven carloads of potatoes. 
Respondent failed to deliver four of the seven carloads specified in the 
contract. Complainant is awarded damages, i.e., the difference between 
the contract price for the four carloads and the cost. of replacement. 


Mr. Irving R. M. Panzer and Mr. Laurence S. Fordham, of. Fischer, Willis 
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and Panzer, of Washington, D. C., for complainant. Mr. John B. Cullen, 
of Washington, D. C., for respondent. Mr. Frederick W. Woodley, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed an informal complaint September 23, 
1955, and the formal complaint November 23, 1955. It is al- 
leged that on March 9, 1955, respondent contracted to sell to 
complainant seven carloads of potatoes for a total price of 
$8,400; that respondent delivered three carloads but failed to 
deliver the other four; and that, by reason of such failure, 
complainant sustained damages of $3,520, being the difference 
between the contract price of the four carloads of potatoes and 
the higher cost of replacements purchased by complainant. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant’s attorneys December 
21, 1955. A copy of the report of investigation and a copy of 
the formal complaint were served upon respondent on the same 
day. 

Respondent filed an answer on January 31, 1956, denying that 
he contracted to sell complainant seven carloads of potatoes. Re- 
spondent admits that he delivered the three carloads of potatoes 
to complainant and alleges that he also delivered a fourth car- 
load. Respondent also admits that he refused to make any fur- 
ther deliveries of potatoes to complainant but he denies any 
liability. 

Complainant filed an amended complaint, a copy of which was 
served upon respondent. Respondent did not file an amended 
answer. 


At respondent’s request an oral hearing was held in Washing- 
ton, D. C., on June 27, 1956. Both parties were represented by 
counsel at the hearing. Appearing as witnesses for complainant 
were Albert J. Kober, Warren T. Alfonso, and Milton Beyer, 
complainant’s plant manager, president, and treasurer, respec- 
tively. Elton M. Brevik testified on behalf of er Both 
parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Ready White, Inc., is a corporation whose 
address is 1468 Okie Street, N. E., Washington, D. C. 


2. Respondent is an individual, Elton M. Brevik, doing busi- 
ness as Al Brevik, whose address is 3801 Rodman Street, N. W., 
Washington, D. C. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was sub- 
ject to license. 


3. On or about March 9, 1955, in the course of interstate 
commerce, complainant and respondent entered into a contract 
for the purchase by complainant and the sale by respondent of 
7 carloads of Pontiac Red potatoes, approximately 4-inch size, 
85 percent U. S. No. 1, 400 100-pound bags to the car, at $3 per 
bag delivered Washington, D. C. It was further agreed that 
the potatoes would be shipped from the State of North Dakota 
at the rate of one car per week. 


4. Pursuant to the foregoing contract, respondent shipped to 
complainant from Northwood, North Dakota, three carloads of 
potatoes, each containing 400 bags of potatoes. Car FGE 35115 
was shipped on March 28, 1955, FGE 38337 was shipped on 
April 5, 1955, and NRC 3314 was shipped on April 20, 1955. 
The potatoes in the first two cars were dry Jumbo Pontiacs, 
87 percent U. S. No. 1, and those in the third car were dry 
Utility Russets. Complainant accepted each of the three carloads 
of potatoes without complaint. By agreement of the parties, 
complainant paid the carrier the freight charges on each of the 
three cars and paid respondent the purchase price of $1,200 per 
car, less the freight charges. 


5. On or about May 3, 1955, respondent refused to deliver 
to complainant the remaining four carloads of potatoes in the 
contract. 


6. On or about May 3, 1955, the carlot market value at Wash- 
ington, D. C., of Pontiac Red potatoes of the size and quality 
specified by the contract was not less than $5.20 per 100 pounds, 
or $2,080 per car containing 400 sacks. This market value per 
car was $880 more than the contract price of $1,200 per car. 
Complainant sustained damages of $880 per car, or a total of 
$3,520 on the four cars. 


7. The informal complaint was filed on September 23, 1955, 
which was within 9 months after the cause of action accrued. 





























{ 
i 
F 
« 
& 
e 
z 
& 
e 
x 


VERB ETD 


STDP POET EY ey TERS 





% 
4 
: 
4 
f 
i 
i 


se 


ww " 


—— 





i 
f 
i 
é 
: 
& 
| 
i 
‘ 
: 


READY WHITE, INC. v. BREVIK 241 
Cite as 16 A.D. 238 


CONCLUSIONS 


The only issue joined by the pleadings in this proceeding is 
whether a contract came into existence on or about March 9, 
1955, for the sale by respondent to complainant of seven car- 
loads of potatoes. Complainant contends, and respondent denies, 
that such a contract was entered into. 


It appears from the evidence in this proceeding that com- 
plainant is a processor of fresh fruits and vegetables for hotel 
and institutional use and that it has been in business in Wash- 
ington, D. C., since 1954. During 1955, respondent was engaged 
in selling carloads of potatoes from the State of North Dakota. 
The parties first came into contact when respondent came to 
complainant’s place of business on or about January 24, 1955, 
and asked Albert J. Kober, complainant’s plant manager and 
buyer, if the latter would be interested in buying any potatoes 
from North Dakota. Kober contracted to purchase for the ac- 
count of complainant one carload at $2.65 per 100-pound bag, 
subject to its approval on arrival. This carload was accepted 
and paid for by complainant. Up to March 7 or 8, 1955, Kober 
purchased from respondent six or seven more carloads, one or 
two at a time, and they were also accepted and paid for by 
complainant. With this brief background, we now turn to the 
evidence concerning the alleged contract for seven carloads. 


At the oral hearing, Kober testified that during February and 
the first week in March 1955, he had several conversations with 
Brevik concerning a contract for the purchase of a number of 
carloads of potatoes because complainant was satisfied with 
the variety and size of the potatoes previously received, respond- 
ent’s prices were lower than anyone else’s, and complainant 
wished to be assured of a supply of potatoes until the Cali- 
fornia crop came in. Kober testified further that on March 9, 
1955, he asked Brevik if he would contract to sell complainant 
seven carloads of potatoes and Brevik said yes. According to 
Kcber, the contract specified Pontiac Red potatoes, 4-inch size, 
85 percent U. S. No. 1, packed 400 100-pound bags to the car, 
at $3 per bag delivered, with shipment at the rate of one car 
per week to begin following shipment of several cars previously 
purchased from respondent. Continuing, Kober testified that 
Brevik said on March 28 that the first car under the contract 
had been shipped but the balance of the potatoes in storage in 
North Dakota had frozen, and they would try to recondition 
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them, and complainant would get all that could be shipped. 
Kober testified further that complainant received only three 
carloads of potatoes under the contract; that respondent later 
said he would try to get Pontiac or Russet potatoes elsewhere 
to fill the contract; and that on May 3, 1955, Brevik finally 
advised no more would be shipped. 


Warren Alonso testified that he was present on March 9, 
1955, when the contract was entered into, and he corroborates 
Kober’s testimony in every respect. At the hearing it was stipu- 
lated that the testimony of Milton Beyer would be the same. 


Respondent testified that he had several discussions with 
Kober and Alonso separately about a contract for seven carloads 
of potatoes, at $3 per 100-pound bag, and that he tried to sell 
them eight carloads instead of seven but they would not sign a 
written agreement. Respondent denied that he ever told Kober 
or Alonso that he could not ship potatoes to them because of a 
freeze. Respondent testified that Kober told him several times 
about having a contract with respondent and that he offered to 
sell Kober potatoes at a price in excess of $3 per bag. 


There appears to be no question that on March 9, 1955, the 
carlot market value of potatoes of the variety, grade, and size 
discussed by the parties was at least $3 per 100-pound bag, de- 
livered Washington, D. C., and that the carlot market value 
began to rise about the middle of March 1955. This price is 
borne out by the fact that during April 1955, respondent shipped 
three carloads of Dry Utility Russets, 400 bags to the car, and 
one carload containing 316 bags of Dry Utility Russets and 84 
bags of Pontiac Reds, 314-inch minimum size, to one of com- 
plainant’s competitors in Washington, D. C., at invoice prices 
substantially in excess of $3 per 100-pound bag, delivered Wash- 
ington, D. C. In spite of this price rise the three carloads 
shipped by respondent to complainant on March 28, April 5, 
and April 20, 1955, were all invoiced by respondent at $3 per 
100-pound bag, delivered Washington, D. C. Respondent testified 
that he lost money on these carloads and the only reason he sold 
them to complainant at $3 per bag was because of good will, 
so that he could sell potatoes to complainant in the future. A 
more reasonable explanation for shipping these potatoes to com- 
plainant at $3 per bag, however, would be because respondent 
had contracted to sell them to complainant at that price. It is 
concluded that on or about March 9, 1955, a contract was en- 
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tered into by the parties for the sale by respondent and the 
purchase by complainant of seven carloads of potatoes at $3 
per bag, delivered Washington, D. C. It is further concluded 
that the failure of respondent to deliver to complainant four of 
the seven carloads under their contract was a violation of sec- 
tion 2 of the act. 


The general measure of damages for a failure to deliver is 
the difference between the contract price and the market value 
of the commodity at the time and place of delivery specified in 
the contract, or if no time was fixed, then at the time of the 
refusal to deliver. Thomas Caitu Sons v. Christy Bros., 13 A. D. 
862. The place of delivery specified in the contract was Wash- 
ington, D. C. Since the contract called for shipment of the 
seven carloads at the rate of one per week following shipment 
of several previous purchases, the four remaining carloads 
should have been shipped during April. Since respondent prom- 
ised on or after March 28, 1955, to procure potatoes elsewhere 
and on May 3, 1955, gave notice that no more would be de- 
livered, the latter date is proper in our opinion for the compu- 
tation of damages, rather than the dates specified in the con- 
tract. 

The evidence shows that following the notice given by re- 
spondent on May 3, 1955, complainant purchased from Dakota 
Chief Sales Co., Franklin Park, Illinois, five carloads of potatoes 
comparable to those specified in the contract of March 9, 1955, 
at $5.20 per hundredweight, delivered Washington, D. C. The 
purchases were made on May 3, 9, 11, 16, and 21, 1955. The 
load purchase on May 9, 1955, contained 120 100-pound bags and 
480 50-pound bags. The other cars each contained 720 50-pound 
bags. The total weight of the potatoes in these five carloads is 
the same as the four carloads which respondent failed to de- 
liver under the contract. The evidence submitted by complainant 
establishes that the replacement purchases were made for the 
best price obtainable. The evidence further indicates that the 
market for comparable potatoes was steady between April 26 
and May 21, 1955, with the carlot market value at Washington, 
D. C. remaining at $5.20 per hundredweight. It is concluded 
that the carlot market value of potatoes of the variety, size, 
and grade specified in the contract between complainant and 
respondent was $5.20 per hundredweight at Washington, D. C., 
on May 3, 1955, when respondent gave notice that the remain- 
ing four carloads would not be delivered under the contract. 
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On this basis the market value of the four carloads of potatoes, 
each containing 400 sacks, is $8,320. The total contract price 
of the four carloads is $4,800. The difference between these 
figures, $3,520, represents the damages sustained by complain- 
ant. Reparation should be awarded to complainant in this 
amount, with interest. 










ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,520, with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
















(No. 4979) 






SPADA DISTRIBUTING Co., INC. v. OLCESE PRODUCE COMPANY. 
PACA Docket No. 6613. Decided March 19, 1957. 






Failure to Pay—Defense—Breach of Contract— 
Inspection Certificates—Offset Damages 







Where respondent accepted onions sold by the complainant, respondent is 
liable for the purchase price less damages suffered by complainant’s 
breach of agreement to furnish inspection certificates showing onions to 
be U.S. No. 1 at time of shipment. 










Mr. Irving Korn, of Portland, Oregon, for complainant. Mr. J. C. Simpson, 
of Langer & Simpson, of San Francisco, California, for respondent. Mr. 
David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) initiated by a formal complaint filed July 7, 1955. Com- 
plainant seeks an award of reparation in the amount of $2,671.- 
33, which is alleged to be the unpaid balance of the purchase 
price of a shipment of 6,000 bags of onions sold and delivered 
to respondent in December 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant October 12, 1955. On the same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

Respondent filed an answer October 31, 1955, denying liability 
and requesting an oral hearing. As an affirmative defense, re- 
spondent alleged that it sustained damages of $2,671.33 as a re- 
sult of breaches of warranties on the part of complainant. 


The affirmative defense was treated as a counterclaim by the 
Department and respondent’s pleading was served upon com- 
plainant on November 7, 1955. In a reply, filed November 18, 
1955, complainant denied generally the allegations in the affirma- 
tive defense. 

An oral hearing was held at San Francisco, California, on 
March 30, 1956, at which both parties were represented by 
counsel. Complainant’s president, Fred A. Spada, and two other 
witnesses testified in its behalf, and two witnesses testified for 
respondent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc. is a corpora- 
tion whose address is 335 S. E. Morrison Street, Portland, 


Oregon. 


2. Respondent is a partnership composed of Emilio A. Olcese 
and Oscar Munstermann, doing business as Olcese Produce Com- 
pany, whose address is 351 Drum Street, San Francisco 11, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about November 24, 1954, by oral contract and 
contemplating the shipment of the commodities in foreign com- 
merce, complainant agreed to sell to respondent and respondent 
agreed to purchase from complainant 6,000 bags of U. S. No. 1 
Oregon Yellow Danver onions, 1-14 inches to 2-14 inches, at an 
agreed price of $1.20 per bag, delivered dock, Portland, Oregon, 
delivery to be made on December 15, 1954, or sooner, as re- 
spondent might direct. At the time the contract was made, com- 
plainant knew that respondent was buying to fill an order for an 
exporter, and it was understood that complainant would furnish 
inspection certificates showing the onions shipped to be U. S. 


No. 1. 
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4. On or about December 10, 1954, the contract was orally 
amended to provide that complainant would make delivery at its 
Brooks, Oregon, warehouse to a rail carrier for shipment to 
San Francisco, California. In consideration, the contract price 
was reduced to $1.12-% per bag, making a total invoice price 
of $6,750. 


5. On December 15, 1954, pursuant to instructions from re- 
spondent, complainant shipped ten cars, each containing 600 
bags of Oregon Yellow Danver onions, from its Brooks, Oregon 
warehouse, waybilled to respondent at Roseville, California, and 
consigned to respondent at San Francisco, California. The ship- 
ment reached San Francisco on the evening of December 19, 
1954, 


6. On December 15, 1954, or December 16, 1954, respondent 
received the numbers of the cars in which the onions were 
shipped and diverted the shipments to an exporter, also located 
in San Francisco, to whom it had contracted to sell the onions. 
Subsequently, on December 16, 1954, or December 17, 1954, 
bills of lading covering the shipments reached respondent. 


7. On December 20, 1954, respondent’s purchasing agent, 
James A, Hall, telephoned complainant to ask for the inspection 
certificates covering the shipments. He did not succeed in reach- 
ing complainant’s president, Fred A. Spada, until December 21, 
1954, at which time Mr. Spada stated he would send the 
certificates. 


8. On December 22, 1954, complainant sent the following 
letter to respondent: 


“Enclosed you will find an invoice on the 10 cars of 1-4- 
2-4 Oregon Yellow Danvers but you will note we have 
inspections that are for warehouse lots only. We are short 
405 bags that are not covered by the inspections. The fact 
is that they have been inspected but the inspection depart- 
ment miscounted on the lot. The reason this happened is 
that we were so crowded in the warehouse and as we packed 
the 1-14-2-14 we set them back and the inspectors got con- 
fused to the extent they missed a few bags. However, as 
you know, we had no other orders for the 1-14-2-%4 and 
the enclosed inspections will cover. I assume this will be 
sufficient so that we can get our money because—believe 
me—we are certainly pressed. I want to explain further 
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that it was a total impossibility to get these inspections 
made per car but the reason was that it took so long from 
the time the order was given to the time we received the 
shipping instructions, that we had to hold them in the ware- 
house the best we could.” 


9. With the above letter complainant enclosed seven Federal- 
State of Oregon inspection certificates bearing dates running 
from November 27, 1954, to December 8, 1954, and covering 
various lots of Oregon Yellow Danver onions, 1-14 inches to 
2-14 inches, located in complainant’s Brooks, Oregon warehouse. 
Each of the certificates contained statements that the lot which 
it covered graded U. S. 1 and that decay did not exceed the 
2 percent tolerance for that grade. Six of the certificates con- 
tained statements that decay in their respective lots averaged 
1 percent; the remaining certificate contained a statement that 
decay in the lot which it covered averaged 2 percent. The cer- 
tificates covered a total of 5,595 bags. They did not show that 
the lots of onions which they covered were those shipped to 
respondent. 


10. On or about December 23, 1954, the exporter to whom 
respondent had sold the shipment ordered a Federal inspection. 
Four cars were inspected on December 23, 1954; the remaining 
six cars were inspected on December 28, 1954, after the Christ- 
mas holiday. Three of the first four cars graded U. S. No. 1; 
the fourth car failed to meet that grade only on account of decay 
averaging 3 percent. Only one of the remaining six cars graded 
U. S. No. 1; the other five failed to meet that grade on account 
of decay averaging 4 percent in four of the cars and 5 percent 
in the fifth. 


11. On or before January 3, 1955, complainant supplied re- 
spondent with the following letter, dated December 30, 1954, 
and signed by the inspector who had executed the Oregon in- 
spection certificates: 


“To the best of our knowledge and belief, the onions con- 
tained in car numbers 
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PFE 67028 
PFE 42012 
PFE 95245 
PFE 91581 
were inspected, and at the time they were received at the Spada 
Distributing Company packing house on or about November 26, [| 
1954. At time of inspection these onions grade U.S. No. 1-1-4 : 
to 2-14 inches.” 


The cars listed in the above letter are those in which the | 
onions in controversy were shipped. 


12. On January 3, 1955, the exporter to whom respondent : 
had sold the onions rejected them. However, after some dis- | 
cussion between respondent and the exporter, an agreement was | 
reached whereby the exporter was to accept the four cars that | 
were in grade and any portion of the remaining six cars that ( 
packed out in grade. A repack of the 3,600 bags in the six cars | 
made between January 7, 1955, and January 14, 1955, pursuant / 
to this agreement yielded 2,732 bags grading U. S. No. 1. The 
remaining 868 bags were hauled to the city dump. 


13. Respondent paid complainant for the four cars which 
respondent’s exporter had accepted at the contract price of 
$1.12-14 per bag. Respondent remitted $1,378.67 to complainant 
in connection with the remaining six cars and rendered the 
following accounting in explanation: 


“3600 bags repacked into 2,732 bags at $1.12-% $3,073.50 
2732 (repacks) 


868 bags lost, Inland freight paid on original 
shipment & not recovered from repack. 
868 bags at .2572 (freight) $ 223.25 
Demurrage per billing attached 
To United Packing Co. as attached 
To Mangini Drayage Co. as attached 
To USDA inspection as attached 


$1,694.83 
1,694.83 


$1,378.67” 


14. The formal complaint was filed on July 7, 1955, which 
was within 9 months after the alleged cause of action accrued. 





ada 
26, ‘ 
-I, 


the | 


= l We 
~ 
~ 





SPADA DISTRIBUTING CO. v. OLCESE PRODUCE 249 
Cite as 16 A.D. 244 


CONCLUSIONS 


This proceeding involves a shipment of 6,000 bags of Oregon 
Yellow Danver onions sold by complainant to respondent. De- 
livery was made on December 15, 1954, to a rail carrier at com- 
plainant’s Brooks, Oregon, warehouse for delivery to respondent 
in San Francisco, California. While the shipment was in transit 
respondent diverted it to a third party, also located in San 
Francisco. This act, taken together with respondent’s subsequent 
conduct, constituted an acceptance of the goods, rendering re- 
spondent liable to complainant for the purchase price. George 
Covert v. National Produce Company, 8 A.D. 557,560. Respond- 
ent may, however, set off against such liability any damages 
occasioned to it through breaches of contract or warranty on 
the part of complainant. Troen & Wagner, Inc. v. Womac Bros. 
Produce, 13 A.D. 154; Anonymous Decision, 13 A.D. 29. 


Respondent contends that complainant breached a warranty 
that the onions would grade U. S. No. 1 on December 15, 1954, 
the date of delivery; that it breached a warranty that the onions 
were to be suitable for export; and that it breached a warranty 
that it would provide inspection certificates showing the onions 
to be in grade. Respondent also argues that there were breaches 
of the implied warranties in subsections (1) and (2) of Section 
15 of the Uniform Sales Act, which is in force both in Oregon 
and California. We need not discuss most of these contentions, 
however, since we are of the opinion that consideration of re- 
spondent’s inspection certificate argument will enable us to 
dispose of the case. 


We have found that the contract contemplated a delivered 
sale of U. S. No. 1 onions, delivery to be made to the carrier 
at Brooks, Oregon, on December 15, 1954, or sooner, as respond- 
ent might direct. This means that the onions were to grade U. S. 
No. 1 on the date of delivery, which turned out to be the last 
of the possible dates, December 15, 1954. 7 CFR 46.24(p). We 
have also found that at the time the contract was made com- 
plainant knew that respondent was buying to fill an order for 
an exporter, an order for U. S. No. 1 onions. Complainant’s 
president, Fred A. Spada, testified that at the time the contract 
was negotiated he advised respondent that complainant would 
have the onions inspected, and both Mr. Spada and respondent’s 
employee, James A. Hall, gave testimony to the effect that in- 
spection certificates are customarily supplied by .the seller. in 
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transactions of the sort involved in this proceeding. Additionally, 
when respondent telephoned after delivery to complain of the 
absence of certificates, Mr. Spada promised to send them im- 
mediately and mailed what warehouse inspection certificates he — 
did have the following day. In his letter of December 22, 1954, 
enclosing those certificates, he appears to recognize that he had 
an obligation to supply them. 




















We conclude from the matters set forth above that, under the 
contract between the parties, complainant was obligated to fur- 
nish inspection certificates showing that the onions which it 
shipped to respondent graded U. S. No. 1 on December 15, the 
date of shipment. We conclude also that the warehouse inspec- 
tion certificates which complainant supplied with its letter of 
December 22, 1954, did not satisfy this obligation. The letter 
of December 30, 1954, from the inspector stating that, “to the 
best of our knowledge and belief’”’ the onions inspected were the 
same as those shipped to respondent did nothing to remedy the 
deficiency. 


























The problem of assessing damages for the breach of an obli- | 
gation to supply inspection certificates is an unusual one and | 
takes us back to first principles. In Hadley v. Baxendale, 9 Exch. 
345, decided in 1854, and ever since considered a leading case on | 
both sides of the Atlantic, Baron Alderson laid down, as the | 
principles by which the jury ought to be guided in estimating | 
the damages arising out of any breach of contract, the follow- | 
ing: ‘Where two parties have made a contract which one of | 
them has broken, the damages which the other party ought to 
receive in respect of such breach of contract should be such as | 
may fairly and reasonably be considered either arising naturally, | 
i.e., according to the usual course of things, from such breach 
of contract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties, at the time 
they made the contract, as the probable result of the breach of 
it. Now, if the special circumstances under which the contract 
was actually made were communicated by the plaintiffs to the 
defendants, and thus known to both parties, the damages result- 
ing from the breach of such a contract, which they would 
reasonably contemplate, would be the amount of injury which 
would ordinarily follow from a breach of contract under these 
special circumstances so known and communicated. But, on the 
other hand, if these special circumstances were wholly unknown 
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to the party breaking the contract, he, at the most, could only 
be supposed to have had in his contemplation the amount which 
would arise generally, and in the great multitude of cases not 
affected by any special circumstances, from such a breach of 
contract.” 9 Exch. 354, 355 (emphasis added). See also Prim- 
rose v. Western Union Telegraph Company, 154 US. 1,29 
(1894) ; Western Union Telegraph Company v. Hall, 124 U.S. 
444, 456 (1888). 


In this instance, the contract was made under the “special 
circumstance” that respondent was buying to fill an order from 
an exporter for a specified grade of onions, U. S. No. 1, and this 
circumstance was communicated to complainant. Complainant 
could reasonably contemplate that if it breached its obligation 
to furnish inspection certificates establishing that the onions 
were U. S. No. 1, respondent would have to obtain certificates 
itself and would lose its order if such certificates did not show 
the onions to be in grade. When the order was lost, respondent 
attempted to minimize loss to all parties by negotiating a new 
agreement whereby its exporter agreed to accept the four cars 
still in grade and to take all onions in the six out-of-grade cars 
that might grade U. S. No. 1 after repack. Respondent here 
claims $596.67 for demurrage accrued while the repack was 
being carried out, $742.33 for repacking costs, $89.38 for costs 
incurred in trucking the 868 bags which the repack showed to 
be out of grade to the city dump, and $43.20 inspection costs. 
It also asks to be relieved of the obligation to pay the $976,50 
owing for the 868 bags which it had to dump and seeks to re- 
cover the $223.25 freight which it paid for those bags—this 
on the ground that complainant’s breach of contract made it 
impossible to recover such sums from its purchaser. It does not 
seek to recover any profit which it may have lost on the 868 
bags which were rejected. 


Although respondent is entitled to damages on account of 
complainant’s failure to supply inspection certificates, the 
amount claimed, $2,671.33, is not the correct amount. The 
onions arrived at San Francisco on the evening of December 
19. Inspection was ordered December 23 and on that date 4 
cars were inspected. The remaining 6 cars were not inspected 
until December 28, or 8 days after arrival. Respondent’s buyer 
did not reject the onions until January 3, after which respond- 
ent and the buyer entered into an agreement whereby. said 
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buyer would accept the 4 cars which were in grade and such 
onions as packed out in grade in repacking the remaining 6 
cars. Repacking was started January 7 and was completed 
January 14, the latter date being almost a month from the 
time the onions were shipped. 


In computing damages, respondent should be allowed the full 
cost of repacking, which amounted to $742.33, and the cost of 
inspections in the amount of $43.20. In view of the 8 days’ 
delay in inspecting 6 of the cars of onions, and considering 
that even after this delay one car still graded U.S. No. 1 with 
an average of 2 percent decay, while 4 of the cars contained 
an average of 4 percent decay and the remaining car an average 
of 5 percent decay, we conclude that a reasonable allowance to 
respondent for loss by shrinkage would be 5 percent of the 
3,600 bags repacked, or 180 bags, at the contract price of 
$1.12-l4 per bag, or the sum of $202.50. Freight on 180 bags 
at .2572 per bag, or $46.30, should be allowed. The cost of 
trucking 180 bags to the dump, at the rate charged on the 
868 bags, should be allowed. This amounts to $18.54. One-third 
of the demurrage charges should be allowed respondent, or the 
sum of $198.89. Thus, the allowances to which respondent is 
entitled total $1,251.76. 


To sum up, respondent having accepted the shipments in 
controversy, became liable to complainant for the $6,750 pur- 
chase price of the onions. However, respondent is entitled to 
offset damages in the amount of $1,251.76, as itemized above. 
This offset deducted from the purchase price leaves $5,498.24 
which is due complainant. Since respondent has already made 
remittance to complainant in the amount of $4,078.67, there is 
due and owing to complainant from respondent the additional 
sum of $1,419.57. Complainant should be awarded reparation 
in the latter amount and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,419.57, 
with interest thereon at the rate of 5 percent per annum from 
February 1, 1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 4980) 


E. D. BALL v. RUSSELL-WARD COMPANY, INCORPORATED. PACA 
Docket No. 6811. Decided March 25, 1957. 


Negligence—Failure to Prove—Dismissal 


Since complainant has not presented evidence to prove negligence on the part 
of respondent, the complaint is dismissed. 


Complainant and respondent, pro se. Mr. Champe T. Broaddus, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received August 29, 1955, 
and a formal complaint was filed April 30, 1956. Complainant 
alleges that respondent was negligent in disposing of a carload 
of cabbage, PFE 93167, consigned by complainant to respondent 
on May 27, 1955, and sold by respondent for the account of 
complainant. Complainant claims damages in the sum of $857.13, 
subsequently amended to $946.38, and seeks an award of repara- 
tion therefor. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
June 30, 1956. A copy of the report of investigation was served 
upon complainant on the same date. 

On July 17, 1956, respondent filed its answer denying liability. 


Since an oral hearing was not requested the issues are de- 
termined under the shortened method of procedure provided 
by Section 47.20 of the Rules of Practice. Complainant re- 
quested that the complaint and exhibits filed therewith be con- 
sidered as an opening statement and also submitted supple- 
mental statements. Respondent filed an answering statement 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, E. D. Ball, is an individual whose address is 
1318 Armadale Avenue, Los Angeles, California. 
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ington. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On May 27, 1955, in the course of interstate commerce, 
complainant diverted the 304 crates of cabbage in car PFE 
93167 to respondent at Seattle, Washington, to be sold for the 
account of complainant. At the time of the diversion the car 
was en route from Anaheim, California, to Roseville, California. 


4. The car arrived in Seattle on May 31, 1955, and shortly | 


thereafter respondent diverted it to Pacific Fruit & Produce 
Co. in Seattle. On June 7, 1955, the car was returned intact to 
respondent. 


5. On June 9, 1955, respondent broke the car and began | 


making sales of the cabbage. Disposal of the cabbage was com- 
pleted with the dumping of the last 64 crates on June 21, 1955, 
due to deteriorated condition. 


6. On or about June 23, 1955, respondent rendered an ac- 
count sales to complainant showing gross sales in the amount 


of $594.75, total charges of $497.41, and net proceeds of $97.34. F 


The account sales was accompanied by respondent’s check, pay- 
able to complainant, in the amount of $97.34. 


7. The informal complaint was filed on August 29, 1955, 
which was within 9 months after the alleged cause of action ac- 
crued. 


CONCLUSIONS 


Pursuant to a long distance telephone call between the parties, 
complainant, on May 27, 1955, diverted the 304 crates of cab- 
bage in car PFE 93167 to respondent to be sold on consignment 
for the account of complainant. At the time of the diversion the 
car was en route from Anaheim, California, to Roseville, Cali- 
fornia, billed to complainant. The car arrived in Seattle, Wash- 
ington, on May 31, 1955, and shortly thereafter respondent 
turned the car over to Pacific Fruit & Produce Co., of that 
city, for disposal. However, no sales were made from the car 
by Pacific Fruit & Produce Co., and the shipment was returned 
intact to respondent on June 7, 1955. Respondent began dis- 
posing of the cabbage on June 9 and disposal was completed on 


2. Respondent, Russell-Ward Company, Incorporated, is a F 
corporation whose address is 71 Spring Street, Seattle, Wash- 7 
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June 21 with the dumping of the last 64 crates due to de- 
teriorated condition. On or about June 23, 1955, respondent 
rendered an account sales to complainant showing gross pro- 
ceeds of $594.75, total expenses of $497.41, and net proceeds of 
$97.34, which were remitted to complainant. Complainant has 
not questioned the accuracy of the accounting. 


The sum and substance of complainant’s evidence consists of 
the record of the disposal of three other carloads of cabbage re- 
ceived and sold by respondent during the period complainant’s 
car was on hand. All three of these cars were shipped to re- 
spondent by William S. Wright of National City, California. 
The first, SFRD 13330, was sold by respondent on consignment 
between June 2 and June 8 for net proceeds of $950. The second, 
SFRD 36454, was purchased by respondent and sold between 
June 8 and June 10 for an indicated profit of $265.26. The last, 
SFRD 4437, was also purchased by respondent and sold between 
June 16 and June 22 for an indicated loss of $24.99. It is com- 
plainant’s position that this evidence establishes negligence on 
the part of respondent in disposing of complainant’s car, PFE 
93167, in that it shows discrimination and a failure to sell 
complainant’s cabbage in proper rotation. 


In his discussion of the matter with Mr. Wendell Ward of 
respondent firm, the Department’s investigator reports, in perti- 
nent part, as follows: 


“Mr. Ward was asked why he sold the above three cars of 
cabbage and left respondent’s car on track drawing demur- 
rage and at the same time deteriorating in condition. He 
said he had not shown any preference for Mr. Wright’s 
cabbage but his customers defiinitely preferred to have 
Wright’s Billboard brand to the complainant’s Jay Walker 
brand and it was simply a case of giving the customers 
what they wanted or they would have obtained their sup- 
plies elsewhere. Moreover, Mr. Ward states that his assist- 
ant, Jack Denton, had talked with complainant on June 2, 
when Ball was told that none of his cabbage was sold and 
that the car was still intact; that the market was declining 
and Ball was asked to divert the car elsewhere or give it 
to another broker, and that Ball asked him to look after 
the ice and to continue trying to sell it. Ward said an- 
other telephone conversation was had with Ball on June 4 
and that he was again told his car of cabbage was unbroken 
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and he was again asked to make disposition elsewhere. 
Ward said that Ball wanted him to sell the cabbage and 
asked him to use his best judgment in disposing of the 
stock but to try to get around $3.50 to $3.75 per crate. 
Ward stated that he went ahead and sold the cabbage to the 
best of his ability and as quickly as he could do so. He again 
stated he had shown no preference in favor of the other 
shipper, William S. Wright.” 


It thus appears that on June 2 respondent informed com- 
plainant of the declining condition of the market in Seattle and 
requested complainant to divert the car elsewhere and that a 
similar request was again made on June 4. It also appears from 
the record that at or about the time respondent turned the car 
over to Pacific Fruit & Produce Co., complainant was so in- 
formed and did not object thereto. 


The question presented for determination is whether respond- 
ent, as consignee of the carload of cabbage belonging to com- 
plainant, negligently and without reasonable diligence disposed 
of the produce. If an agent or factor negligently fails to exercise 
ordinary and reasonable care, skill, and diligence in the per- 
formance of his duties, he is liable to his principal for the re- 
sultant damages. Anonymous, 11 A.D. 388 (1952); H. B. Frost 
Company v. J. E. Nelson & Sons, 10 A.D. 378 (1951) ; Samuel 
George v. Showker Bros., 8 A.D. 702 (1949). As moving party 
in this proceeding, the burden is on complainant to establish 
by competent evidence that the loss complained of was attribu- 
table to respondent’s negligence. Haven Citrus Sales v. Dietz & 
Co., 15 A.D. 1091 (1956); Irving Okun v. M. S. Toledo Com- 
pany, 8 A.D. 261 (1949). After the car arrived in Seattle, com- 
plainant was kept advised of its status and given ample 
opportunity to divert it elsewhere. The fact that respondent 
received and sold other cars of cabbage while complainant’s 
car was on hand does not, under the circumstances herein, 
establish negligence in the disposal of complainant’s car. It 
follows, that complainant has failed to meet the burden of 
proof. 


For the reasons stated, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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ere, (No. 4981) 

and | 

the | CUSUMANO BROTHERS COMPANY v. LEW’S FRUIT MARKET. PACA 
ate. | Docket No. 6756. Decided March 25, 1957. 

the | 

ain : Lack of Notice of Rejection—Acceptance—Liability 


her k Notice of rejection must be in clear and unmistakable terms. As respondent 
% did not return the produce or notify complainant that the produce was 
being rejected, it is concluded that respondent accepted the shipment 


oe and is liable for the purchase price. 
in 
- - Complainant pro se. Bellinson and Feldman, of Detroit, Michigan, for re- 
aaa i spondent. Mr. Robert R. Teates, Presiding Officer. 
car | Decision by Thomas J. Flavin, Judicial Officer 
in- F 

\ PRELIMINARY STATEMENT 
rd- This is a reparation proceeding under the Perishable Agri- 
m- | cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
ed seq.). An informal complaint was filed October 18, 1955 and a 


ise ‘ formal complaint was filed March 13, 1956. Complainant seeks 
or- ; an award of reparation in the amount of $347.60 representing 
re- | the purchase price for 88 cases of cantaloupes at $3.95 per 
ost | case allegedly sold respondent on July 8, 1955. 


rel A copy of the formal] complaint and a copy of the Depart- 
ty | ment’s report of investigation were served upon respondent on 
sh | March 21, 1956. A copy of the report of investigation was 
u- | served upon complainant on the same date. Respondent’s answer 
& | filed on April 9, 1956 admits liability as to 37 of the 88 cases 
n- of cantaloupes but denies liability as to the remaining 51 cases. 
n- | The amount claimed by complainant does not exceed $500. 
le | Therefore, the shortened method of procedure provided in sec- 
nt | tion 47.20 of the rules of practice is applicable. Pursuant to 
73 F such procedure complainant filed an opening statement, re- 
n, |  spondent filed an answering statement, and complainant filed 
It | a statement in reply. 

of 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Salvatore J. 
Cusumano, Frank A. Cusmano, and Dominic J. Cusmano, Jr., 
doing business as Cusmano Brothers Company, whose address 
is 10570 Gratiot Street, Detroit, Michigan. 


2. Respondent, Louis Levine, is an individual doing business 
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as Lew’s Fruit Market, whose address is 4110 East Nine Mile 
Road, Van Dyke, Michigan. At the time of the transaction in- 
volved herein respondent was licensed under the act. 


3. On or about July 8, 1955, in the course of interstate 
commerce, complainant and respondent entered into an oral 
agreement for the purchase by respondent from complainant 
of approximately 100 cases of cantaloupes at the price of $3.95 
per case. The cantaloupes had been shipped from Arizona to 
complainant at Detroit, Michigan. 


4. On either July 8 or July 9, 1955, complainant delivered 
88 cases of cantaloupes to respondent comprised of 37 cases of 
“First Flight” brand, size 45 and 51 cases of “All Vita” brand, 
size 36. Delivery was accomplished at complainant’s warehouse 
where the cantaloupes were loaded on respondent’s truck. 


5. At the time of delivery complainant issued its invoice 
showing a “CHARGE” sale to complainant of the 88 cases of 
cantaloupes including the 51 cases of “All Vita” brand at the 
price of $3.95 per case. The merchandise was receipted for by 
respondent’s truck driver, Robert Ball, by affixing his signature 
to the invoice. 


6. The 51 cases of “All Vita” brand cantaloupes reached re- 
spondent’s place of business not later than July 9, 1955, and 
were placed in respondent’s cooler. 





7. Beginning on or about July 9, 1955, and for several days 
thereafter there were a number of telephone calls between 
complainant and respondent concerning the 51 cases of “All 
Vita” brand cantaloupes. Approximately a week after July 9, 
1955, these cantaloupes were dumped due to deteriorated con- 
dition. 

8. Respondent admits liability for the purchase price of the 
37 cases of “First Flight” brand cantaloupes in the amount of 
$146.15 and prior to the institution of formal proceedings ten- 
dered the sum of $150 in full settlement of the dispute. This 
offer was rejected by complainant. 


9. A formal complaint was filed on March 13, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
Complainant seeks to recover $347.60 for 88 cases of canta- 
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oupes, comprised of 37 cases of “First Flight” brand, size 45, 
and 51 cases of “All Vita” brand, size 36, at a purchase price 
of $3.95 per case. Respondent admits liability as to the 37 cases 
of “First Flight” brand but denies liability as to the 51 cases 
of “All Vita” brand. Prior to the filing of a formal complaint, 
respondent tendered the sum of $150 in full settlement of the 
dispute but this was rejected by complainant. 


The parties entered into the oral contract involved herein on 
July 8, 1955. According to complainant’s version, the sales 
agreement called for approximately 100 cases of cantaloupes be- 
cause of the uncertainty as to the exact number of cases com- 
plainant could make available. Respondent asserts that he agreed 
to purchase 125 cases of “First Flight” brand cantaloupes from 
a specific carload he had inspected at the price of $3.95 per 
case. In any event, on either July 8 or the following day, com- 
plainant delivered the 88 cases of cantaloupes to respondent at 
complainant’s warehouse where they were loaded on respond- 
ent’s truck. Respondent was not present at the time of delivery, 
but a duplicate invoice showing a price of $3.95 per case for 
each brand, duly signed by respondent’s truck driver, Robert 
Hall, is attached as an exhibit to the complaint. It is not clear 
whether the cantaloupes reached respondent’s place of business 
on July 8 or July 9. According to respondent’s verified answer, 
he discovered the 51 cases of “All Vita” brand cantaloupes in 
his cooler at approximately 11:00 in the morning of July 9, 
whereupon he called and informed complainant of the mistake 
as “they were not the cantaloupes—he had ordered.” Respondent 
further states that Dominic J. Cusumano, of complainant firm, 
promised to come immediately to respondent’s place of business 
and inspect the cantaloupes but failed to keep the appointment. 
Respondent states that he made further calls requesting com- 
plainant to inspect the cantaloupes or send a Government in- 
spector and was assured that complainant would inspect the 
cantaloupes but that no such inspection was ever made and 
after a week had passed the 51 cases of “All Vita” cantaloupes 
were dumped. While respondent states that he made an effort 
to obtain Government inspection of the cantaloupes on July 11, 
1955, there is no satisfactory explanation of why such inspection 
was not obtained, nor is there any evidence that an application 
for such an inspection was actually filed. 


Complainant has submitted no evidence that either expressly 
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or impliedly denies receipt of the calls that respondent claims he 
made. In substance, it is complainant’s contention that the sales 
were of a “clean up nature”; that both respondent and, at the 
time of delivery, his truck driver were made fully aware that 
the sales were on an “as is” basis; and that the “representative 
(truck driver) was requested to inspect the commodity and 
upon doing so, himself, loaded them on the truck, exclaiming 
the fact that he knew what he was doing for he felt that he 
had an exceptional buy.” 


There is a dispute between the parties as to the authority 
or discretion, if any, of the truck driver, Ball, to act for or 
on behalf of respondent in the transaction, However, as will 
be subsequently seen, the question of whether or not Ball acted 
as an agent of respondent is not material to a determination of 
the issues presented. 


Since respondent does not deny liability for the 37 cases of 
“First Flight” brand cantaloupes, the first question requiring 
determination is whether the facts and circumstances show an 
acceptance by respondent of the 51 cases of “All Vita” brand 
cantaloupes. Section 46.2(s) (See 7 CFR 46.2(s) ) of the regu- 
lations issued under the act defines “acceptance” as including 
any action by a purchaser which is inconsistent with the re- 
jection of produce. Notice of rejection “must be in clear and 
unmistakable terms. Mere complaint regarding shipment... can- 
not be considered as a notice of rejection.” John C. Lester Co. 
v. Victory Distributing Co., Inc., et al., 11 A.D. 376, 383 (1952) ; 
San Pat Vegetable Company, Inc. v. Sid Kyman, 5 A.D. 483, 
488 (1946). It appears that the respective places of business of 
the parties are both within the metropolitan area of the City 
of Detroit. Consequently, had respondent intended to reject the 
51 cases of “All Vita” brand cantaloupes, we perceive no reason 
why this produce could not have been returned forthwith to 
complainant’s warehouse. Respondent’s failure to do this, or 
clearly inform complainant that he was rejecting the produce, is 
inconsistent with a rejection of the produce. Accordingly, we 
conclude that respondent accepted the 51 cases of “All Vita” 
brand cantaloupes. 

We have reiterated in many decisions that where a purchaser 
accepts the goods, he thereby becomes liable for the full pur- 
chase price, less damages sustained as a result of the seller’s 
breach. Even if we accepted respondent’s contention that he 
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ordered 125 cases of “First Flight” brand cantaloupes and, 
consequently, there was a breach on complainant’s part, respond- 
ent has neither requested damages nor is there any evidence of 
probative value that would justify an award of damages. 


In summation, we conclude that respondent’s failure to pay 
for the 37 cases of “First Flight” brand cantaloupes is a viola- 
tion of section 2 of the act. We also conclude that respondent 
accepted the 51 cases of “All Vita” brand cantaloupes and has 
failed to pay therefor in violation of section 2 of the act. There- 
fore, complainant is entitled to an award of reparation in the 
amount of the purchase price for the 88 cases of cantaloupes 
and it should be so ordered. 


i 


ee ee 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $347.60, with in- 
terest thereon at the rate of 5 percent per anum from August 
1, 1955, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 4982) 


GREGORY-DOYLE, INC. v. HARRISBURG DAILY MARKET, INC. PACA 
Docket No. 6794. Decided March 25, 1957. 


F.o.b. Shipping Point—Grade at Destination— 
Failure to Pay 


' The contract involved required potatoes to grade U.S. No. 1 at shipping point 
rather than at destination as claimed by the respondent and since the 
potatoes met contract grade at shipping point and the respondent has 
failed to prove a novation or even damages, respondent must pay full 
purchase price. 
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r Mr. Jesse H. Finkler, of New York, New York, for complainant. Shelley, 
Reynolds and Lipsitt, of Harrisburg. Pennsylvania, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed April 29, 1955. The 
formal complaint was filed May 2, 1956. Complainant seeks an 
award of reparation in the amount of $249 which is alleged to 
be the balance of the purchase price of a truckload of potatoes 
sold to respondent on or about August 19, 1954. A copy of the 
report of investigation made by the Department was served 
upon complainant’s attorney May 18, 1956. On this same date, 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 


Respondent filed an answer May 25, 1956, denying that the 
contract specified shipment to Harrisburg, Pennsylvania, and 
that the potatoes were U. S. No. 1, Size A, when shipped. Re- 
spondent alleges that the potatoes were shipped to Pittsburgh, 
Pennsylvania, which was proper and in accordance with a long- 
standing custom between the parties; that the potatoes were 
not U. S. No. 1, Size A, on arrival at Pittsburgh, as guaranteed 
by complainant; and that complainant was notified of the con- 
dition of the potatoes and it instructed respondent to handle the 
potatoes to best advantage if they were not U. S. No. 1, Size 
A. It is further alleged that no complaint was made by com- 
plainant for at least three months after receipt of respondent’s 
check for $300 which was forwarded in full payment for the 
shipment. Respondent denies any liability to complainant. 


Since the amount involved did not exceed $500, the shortened 
method of procedure was followed pursuant to section 47.20 of 
the rules of practice. In accordance with such procedure, com- 
plainant filed an opening statement, respondent then filed an 
answering statement and complainant filed a statement in reply. 



































FINDINGS OF FACT 


1. Complainant, Gregory-Doyle, Inc., is a corporation whose 
post office address is Box 184, Huntington Station, New York. 


2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose post office address is Box 173, Harrisburg, Pennsyl- | 
vania. At the time of the transaction involved herein, respondent | 
was licensed under the act. 


3. On or about August 19, 1954, in the course of interstate 
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commerce, complainant sold to respondent 600 50-pound paper 
bags of U. S. No. 1, Size A, Long Island potatoes at $1.83 per 
100 pounds, or a total price of $549, f.o.b. complainant’s ware- 
house in Orient Point, New York. The contract provided further 
that respondent would send a truck to transport the potatoes. 


4. Pursuant to the foregoing contract, respondent sent a 
truck to Orient Point, New York. On August 19, 1954, potatoes 
meeting the specifications of the contract were loaded on the 
truck and were transported out of the State of New York. 


5. On or before August 23, 1954, the truck arrived at Pitts- 
burgh, Pennsylvania, and the potatoes were unloaded at Eren- 
baum Produce Company. On August 23, 1954, at 10:30 a.m., a 
federal inspection was made of 570 bags of potatoes. The certifi- 
cate reads, in pertinent part, as follows: 


“Quality: Slightly skinned; fairly clean; fairly well to well 
shaped. Average 4% grade defects, chiefly bruises and sun- 
burn. 

“Condition: Generally firm. Average 4% sunken discolored 
sticky areas. Average 3% Late Blight Tuber Rot. 2 to 12% 
soft rot in most samples, none in many, averaging 4%, Slimy 
Soft Rot in all stages. 

“Grade: Now fails to grade U.S. No. 1, Size A, only account 
above condition factors.” 


6. On August 23, 1954, respondent notified complainant by 
telegram of the results of the federal inspection and stated that 
it needed protection. 


7. On September 14, 1954, complainant received respondent’s 
check in the amount of $300. Respondent failed and refused to 
pay complainant the balance of the purchase price of $249. 


8. The informal complaint was filed on April 29, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract involved in this proceeding was negotiated over 
the telephone on or about August 19, 1954, between William 
T. Riley, complainant’s sales manager, and Serell S. Wagner, 
respondent’s president. Complainant alleged in the formal com- 
plaint that the contract was for 600 50-pound bags of U. S. No. 
1, Size A, Long Island potatoes, at the agreed price of $1.83 per 
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cwt., f.o.b. complainant’s warehouse in Orient Point, New York. 
Respondent in its answer admitted this allegation. Complainant 
further alleged that in accordance with the contract the po- 
tatoes were transported to Harrisburg, Pennsylvania. Respond- 
ent denies this allegation in its answer, and alleges that Harris- 
burg was not the destination specified in the contract and that 
the potatoes were shipped to Pittsburgh which was proper and 
in accordance with a long standing custom between the parties. 
Respondent also alleges that “the grade of the potatoes is 
guaranteed to destination which is the manner in which these 
potatoes were purchased.” 


Apparently, respondent does not contend that the contract 
expressly provided for shipment to Pittsburgh or for the po- 
tatoes to be U. S. No. 1, Size A, on arrival at that destination. 
Rather, it appears to be respondent’s position that these specifi- 
cations are implied because complainant granted allowances on 
other potatoes purchased from complainant which respondent 
transported to points other than Harrisburg, such as Cleveland 
and Columbus, Ohio. In one letter respondent also states that 
it is the practice of potato dealers in f.o.b. sales to guarantee 
the grade specified in the contract to destination. The report of 
investigation contains various letters and statements by Peter 
Doyle, president of complainant, and William T. Riley, wherein 
they deny that the load of potatoes involved herein was sold to 
respondent on the basis of a guarantee the potatoes would be 
U. S. No. 1, Size A, at destination and they also deny it was 
known this particular load was destined for Pittsburgh. Doyle 
stated that merely because adjustments were made on some 
previous shipments should not be considered as proof of a 
guarantee on all loads to any destination. 

In a sale of produce on an f.o.b. shipping point basis, the 
produce is required to be of the grade specified in the contract 
at the shipping point, unless the parties expressly or impliedly 
agree otherwise. Texas Fruit Co. v. Joseph Martinelli & Co., 
Inc., 5 A.D. 278. The usual meaning could also be changed by 
a trade usage. The unsupported statements of respondent’s presi- 
dent, Serell S. Wagner, do not establish an express or implied 
agreement, or trade usage, to the contrary. It is concluded that 
the contract required the potatoes to be U. S. No. 1, Size A, at 
the time of shipment and that they were not required to meet 
the requirements of that grade at the destination specified. It 
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is further concluded that the destination specified was Harris- 
burg, Pennsylvania. 


The affidavit of William Riley states that the potatoes in- 
volved herein were inspected at shipping point by John D. 
Young, complainant’s grading station manager, and Young re- 
ported to him the potatoes were U.S. No. 1, Size A. Complainant 
did not furnish the affidavit of Young to show the grade of the 
potatoes. The evidence indicates, however, that the potatoes 
were U. S. No. 1, Size A, at shipping point. The federal in- 
spection made at Pittsburg on August 23, 1954, certified that 
the potatoes at that time failed to grade U. S. No. 1, Size A, 
only on account of condition factors. The evidence indicates that 
the potatoes were in the closed truck trailer two or three days 
when the outside temperatures exceeded 90°. Undoubtedly, a 
considerable part of the damage disclosed by the federal in- 
spection developed or increased because of the heat. 


But even if there had been a breach of contract on the part 
of complainant, there is no proof of the damage resulting from 
such breach which would serve to defeat or diminish complain- 
ant’s claim for the balance of the purchase price. The general 
measure of damages for breach of warranty is the difference 
between the market value of the goods actually delivered at the 
time and place of delivery to the buyer and the market value 
the goods would have had at that time if they had been as 
warranted. Corte & Sons v. Lerner & Son, 14 A.D. 320. No evi- 
dence was submitted by respondent to prove value either at 
Harrisburg, the destination specified, or at the shipping point. 

Respondent also alleged in its answer that following arrival 
of the truckload of potatoes at Pittsburgh, it notified com- 
plainant by telegram of the federal inspection; that it was in- 
structed by W. T. Riley over the telephone to handle the ship- 
ment to the best advantage if the potatoes were out of grade; 
and that a check for $300 was received by complainant in full 
payment. If it is respondent’s position that such instruction 
meant that it was to sell the potatoes for complainant’s account 
and pay to complainant the net proceeds realized therefrom, 
respondent has failed to submit any evidence that it sold the 
potatoes. Respondent has also failed to submit evidence showing 
that an account sales was sent to complainant. Although re- 
spondent sent complainant a check for $300, respondent does not 
state that this amount represents the net proceeds realized from 
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the sale. This check or a copy thereof was not put in evidence. 
It is concluded that respondent has failed to prove the foregoing 
allegations. 

The failure of respondent to pay to complainant $249, the 
balance of the purchase price of the truckload of potatoes, is in 
violation of section 2 of the act. Reparation should be awarded 
to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $249, with interest thereon 
at the rate of 5 percent per annum from September 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 4983) 


THOMAS J. MALONEY v. JOSE A. ELIAS. PACA Docket No. 6956. 
Decided March 25, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed November 14, 1956. 
Complainant seeks an award of reparation in the amount of 
$1,220 which is alleged to be the purchase price of 400 bags 
of potatoes sold and delivered to respondent in August 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant December 10, 1956. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent January 14, 1957. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas J. Maloney, whose 
address is 30 East Main Street, Freehold, New Jersey. 


2. Respondent is an individual, Jose A. Elias, whose address 
is 32 Broadway, New York, New York. At the time of the 
transaction involved herein, respondent was licensed under the 


act. 


3. On or about August 2, 1956, in the course of interstate 
commerce, complainant sold to respondent 200 sacks of U. S. 
No. 1, Size A, New Jersey Cobbler potatoes at $4.30 per sack, 
and 200 sacks of Size B, New Jersey Round White potatoes at 
$1.80 per sack, delivered Bull Lines, Brooklyn, New York. 


4. On or about August 2, 1956, complainant shipped potatoes 
meeting the specifications of the foregoing contract by truck 
from Freehold, New Jersey, to respondent at Bull Lines, Brook- 
lyn, New York, and respondent accepted the potatoes. 


5. The purchase price of the 400 sacks of potatoes is $1,220, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on November 14, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 400 sacks of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,220, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,220.00, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 4984) 


RosSko PRODUCE Co. v. JOSE A. ELias. PACA Docket No. 6958. 
Decided March 25, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Formal complaint was filed December 3, 1956. Complain- 
ant seeks an award of reparation in the amount of $1,649.79, the 
alleged purchase price of two truckloads of potatoes sold and 
delivered to respondent in October 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant January 9, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent January 14, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
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respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Rosko Produce Co., is a partnership com- 
posed of Leo Rosko, Stanley Rosko, Adam Rosko, and Constan- 
tine Rosko, whose address is P. O. Box 913, Southampton, New 
York. 


2. Respondent is an individual, Jose A. Elias, whose ad- 
dress is 82 Broadway, New York, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about October 16, 1956, in the course of foreign 
commerce, complainant sold to respondent two truckloads of 
U. S. No. 1, Size A, Katahdin potatoes, consisting of 1,594 50- 
pound bags at $2.07 per cwt., f.a.s. Bull Lines, Brooklyn, New 
York, for export to Puerto Rico. 


4. On October 16, 1956, complainant shipped potatoes meet- 
ing the specifications of the foregoing contract by truck from 
loading point in the State of New York to respondent at the 
Bull Lines, Brooklyn, New York. Upon arrival of the potatoes 
at destination, respondent accepted them. 


5. The total purchase price of the two truckloads of po- 
tatoes is $1,649.79, no part of which has been paid by respond- 
eat to complainant. 


6. The formal complaint was filed on December 3, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the two truckloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,649.79, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,649.79, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1956, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 











(No. 4985) 






FENNVILLE FRUIT EXCHANGE, INC. v. FRANK G. DREMON. PACA 
Docket No. 6550. Decided March 27, 1957. 







Failure to Take Delivery—Resale—Damages 





In a purchase after inspection there are no implied warranties as to quality 
or condition. Respondent’s refusal to take delivery is a violation of the 
act and he is liable for damages sustained by complainant. 







Complainant pro se. Mr. Alexander G. Poulakidas, of Chicago, Illinois, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 

















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a, et 
seq.). Complainant filed an informal complaint April 14, 1955. 
In the formal complaint filed July 7, 1955, it is alleged that 
complainant sold to respondent seven lots of apples, containing 
a total of 1,326 crates; that respondent inspected each lot before 
purchasing it; and that respondent requested complainant to 
place the apples in cold storage until such time as delivery was 
called for. Complainant alleges further that respondent with- 
drew 482 crates of the apples from storage, but failed and re- 
fused to remove the remaining 844 crates; that complainant was 
obliged to resell the unclaimed apples for respondent’s account; 
and that the net amount of $833.25 was recovered from the 
resale of the apples. Complainant claims reparation in the 
amount of $1,588.90, which represents the total purchase price 
of the unclaimed apples, plus expenses incurred in preparing 
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the apples for resale, less the amount recovered in the resale. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent July 19, 1955. A copy of the report of investigation was 
served upon complainant July 18, 1955. Respondent’s answer 
was filed July 25, 1955. 

Respondent denies the allegation of the complainant concern- 
ing the purchase of apples. Respondent alleges that he agreed 
to buy 1,153 crates of apples after inspecting sample crates 
from seven lots offered by complainant on the representation 
that the lots would match the quality of the samples; that he 
reserved the right to reject any of the apples if they were in- 
ferior to the quality of the samples; that respondent withdrew 
one lot of apples from storage on November 1, 1954, and found 
them to be 50 percent culls; and that thereupon respondent 
examined the remainder of the apples in complainant’s cooler 
and rejected them because of inferior quality. Respondent al- 
leges further that he withdrew additional apples from com- 
plainant’s cooler in March 1955 as a separate transaction and 
as a means of recovering a general deposit in the amount of 
$173 which he had placed with complainant at the time the 
original contract was entered into in the fall of 1954. Accord- 
ingly, respondent denies that there is anything due and owing 
to complainant on account of this transaction. 

An oral hearing was held at Chicago, Illinois, on March 15 
and 16, 1956. Respondent was represented by counsel. The testi- 
imony of F. G. Filippi and Leo Ashley was given for com- 
plainant. Frank G. Dremon and William Lev testified for re- 
spondent. Briefs were filed by both parties, 


FINDINGS OF FACT 


1. Complainant, Fennville Fruit Exchange, Inc., is a corpo- 
ration whose address is Fennville, Michigan. 


2. Respondent is an individual, Frank G. Dremon, whose 
address is 601 West 120th Street, Chicago, Illinois. At the time 
of the transactions involved in this proceeding, respondent was 
licensed under the act. 


8. During the months of September, October and November, 
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1954, in the course of interstate commerce, respondent purchased 
the following lots of apples from complainant: 






Date Crates Variety Price . 
September 25 423 McIntosh $1.75 
September 27 196 McIntosh 2.25 
October 7 66 Opalescent 2.25 
October 7 135 Jonathan 2.00 
October 14 231 Baldwin 2.00 
October 18 125 Jonathan 2.00 
November 1 150 Spy 2.25 












Total 1,326 





Each of the lots of apples was thoroughly inspected by re- 
spondent prior to purchase and was sold as ungraded orchard 
run apples, except for the Spy lot which was 2-34 inches and 
up. At respondent’s request, the apples were placed in cold 
storage. Respondent agreed to pay storage at the rate of 15 
cents per crate for the first month plus 10 cents per crate for 
each month of storage thereafter. As a part of fhe transaction, 
it was understood that respondent would not be charged for 
one crate out of each ten crates purchased, to make up for any 
slack or shortage in the crates. However, storage charges were 
to be paid on the full number of crates purchased. 














4. Respondent took delivery and paid for apples out of the 
various lots as follows: 











Crates Crates 
Date Lot Delivered Charged For 









November 1, 1954 McIntosh (423) 111 97 
McIntosh (196) 80 27 

November 10, 1954 Jonathan (125) 4 10 | 

February 9, 1955 McIntosh (423) 22 20 
Opalescent 11 10 
Baldwin 11 10 
Spy 11 10 

March 29, 1955 Jonathan (135) 47 40 
Jonathan (125) 48 41 
McIntosh (423) 88 79 
McIntosh (196) 84 30 
Opalescent 23 20 


5. In November 1954, respondent authorized complainant to 
resell all but 250 crates of apples in storage at no loss to re- 
spondent. Under this authorization complainant sold 23 crates 
of Spy apples at no loss to respondent. Subsequently, complain- 
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ant sold 10 crates of Spy apples and 2 crates of Baldwins, also 
at no loss to respondent. 


6. On or about April 26, 1955, respondent denied purchasing 
the 1,326 crates of apples and refused to order shipment of the 
apples remaining in storage. On May 2, 1955, complainant sent 
respondent the following telegram: 


“NOT ACCEPTING YOUR REJECTION TN SEVERAL 
LOTS OF APPLES IN STORAGE TO MINIMIZE LOSS 
WE WILL MAKE OTHER DISPOSITION OF FRUIT 
HOLDING YOU LIABLE FOR DAMAGE UNLESS WE 
HEAR FROM YOU WITHIN THE NEXT 48 HOURS.” 


7. After receiving no reply to the above wire, complainant 
promptly and properly resold the apples still remaining in stor- 
age. Details of the resale of the apples and the losses sustained 
are as follows: 


(a) Out of the lot of 423 crates of McIntosh apples, there 
remained a balance of 202 crates on which respondent was 
charged for 182 crates at $1.75 per crate, plus storage of 
$151.50, making a total debit of $470. The apples were re- 
sold for $221.75 less $67.50 for expenses of sale. The net 
amount remaining due from respondent on this lot is 
$315.75. 

(b) Out of the lot of 196 crates of McIntosh apples, there 
remained a balance of 132 crates on which respondent was 
charged for 119 crates at $2.25 per crate, plus storage of 
$99, making a total debit of $366.75. The apples were re- 
sold for $175 less $43.50 for expenses of sale. The net 
amount remaining due from respondent on this lot is 
$235.25. 

(c) Out of the lot of 66 crates of Opalescent apples, there 
remained a balance of 32 crates on which respondent was 
charged for 29 crates at $2.25 per crate, plus storage of 
$24, making a total debit of $89.25. The apples were resold 
for $68.25 with no expenses of sale. The net amount re- 
maining due from respondent on this lot is $21. 

(d) Out of the lot of 135 crates of Jonathan apples, there 
remained a balance of 88 crates on which respondent was 
charged for 80 crates at $2 per crate, plus storage of $66, 
making a total debit of $226. The apples were resold 
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for $95.50 less $30 for expenses of sale. The net amount 
remaining due from respondent on this lot is $160.50. 


(e) Out of the lot of 231 crates of Baldwin Apples, there 
remained a balance of 218 crates. Respondent was charged 
for 196 crates at $2 per crate, plus storage of $163.50, 
making a total debit of $555.50. The apples were resold for 
$162 less $72 for expenses of sale. The net amount remain- 
ing due from respondent on this lot is $465.50. 


(f) Out of the lot of 125 crates of Jonathan apples, there 
remained a balance of 66 crates on which respondent was 
charged for 60 crates at $2 per crate, plus storage of 
$49.50, making a total debit of $169.50. The apples were 
resold for $36 less $19.50 for expenses of sale. The net 
amount remaining due from respondent on this lot is $153. 


(g) Out of the lot of 150 crates of Spy apples, there re- 
mained a balance of 106 crates on which respondent was 
charged for 95 crates at $2.25 per crate, plus storage of 
$68.90, making a total debit of $282.65. The apples were 
resold for $74.75 less $30 for expenses of sale. The net 
amount remaining due from respondent on this lot is 
$237.90. 


8. Although demand was made, respondent has failed to pay 
all or any part of the sums remaining due on the several lots 
of apples involved in this proceeding. 








































9. The informal complaint was filed on April 14, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The evidence is conclusive that respondent purchased the 
seven lots of apples in this proceeding strictly on the basis of his 
own inspection. Respondent was afforded full and unlimited 
opportunity to inspect the apples, either on complainant’s sales 
floor or, in the case of the lot of 196 McIntosh apples, in the 
orchard as the fruit was being picked. According to respondent’s 
own testimony, he examined the apples thoroughly before he 
bought them, frequently unpiling the top layers of crates in 
order to examine the apples in the lower tiers. The apples were | 
sold as orchard run apples, except for the Spy lot, which had_ | 
been graded for size. Complainant billed the apples as “Utilities, | 
2-14 inches and up” (2-34 inches and up in the case of the 
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Spy lot), but there is no indication that respondent relied on 
any such representations when he purchased the apples. In a 
purchase after inspection there are no implied warranties as to 
quality or condition. R. Huizinga & Sons v. Frank Galotti Com- 
pany, Inc., 14 A.D. 338. Moreover, there is no proof that the 
apples purchased did not correspond to the grade and size indi- 
cated in complainant’s billings. 


Respondent’s main defense is that he rescinded the contracts 
for the purchase of the apples on or about November 5, 1954, 
and that complainant was at fault in not making immediate 
disposition of the apples. However, the testimony and evidence 
do not support this contention. Dremon testified that some time 
in November 1954, he told Mr. Filippi, secretary and manager 
of complainant, that he wanted complainant to resell all but 250 
crates of the apples which he had purchased. However, the 
apples were to be sold at no loss to respondent. Complainant 
was able to dispose of only 33 crates of the Spys and 2 crates 
of Baldwins on this basis. In January 1955, complainant asked 
respondent for a written authorization to sell respondent’s ap- 
ples still in storage. On January 13, 1955, respondent signed the 
following authorization: 


“I the undersigned hereby give the Fennville Fruit Exchange authority 
to sell the following 


PONE PUIG (Ol) Ti saisickceisccsssccscrtvernonencecdeonnaetsncceioonaiamccnenanae 135 crates 
SUEEREIRT LUNE «= ——is«*™ Sinsainsncebpiesnin ican andpinndipcec oe einem anion 100 crates 
ECIRCET =————————=—C—C(‘“é*CNihitic luca 478 crates 
RO a_i iia ta lacked tea 127 crates 


Selling price to equal my cost plus storage on same. 
Frank Dremon.” 


In February 1955, respondent authorized complainant to sell the 
apples at a loss, if necessary, not to exceed 50 cents per crate. 
From these facts it is clear that respondent acknowledged his 
obligation under the contracts long after the date of the pur- 
ported rescission. Further evidence which militates against re- 
spondent’s contention that the contracts were rescinded is the 
fact that respondent took delivery of portions of the various 
lots of apples November 10, 1954, February 9, 1955 and March 
29, 1955, all of which deliveries took place after November 5, 
1954, the date of the purported rescission. 


It is concluded that respondent inspected and accepted the 
seven lots of apples at the time of purchase and that respond- 
ent’s failure to take delivery of and pay for all the apples which 
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he had purchased from complainant was in violation of section 
2 of the act. 

Following respondent’s refusal on or about April 26, 1955, to 
take the apples remaining in storage, complainant advised re-— 
spondent by telegram dated May 2, 1955, that the apples would 
be resold and respondent would be held liable for the resulting 
loss. The evidence shows that complainant resold these apples 
during May and the first part of June 1955 for the best prices 
obtainable. It is our opinion that the resale was prompt and 
proper under the circumstances. 

Respondent is liable for damages in the amount of $1,588.90. 
This figure represents the total purchase price of the apples 
remaining in storage in the amount of $1,537.25, plus accrued 
storage charges thereon of $622.40, less the net proceeds of 
$570.75 realized by complainant in the resale of such apples. 
Interest on said obligation should not accrue until June 1, 1955, 
since complainant assessed storage charges on the apples 
through May. Accordingly, complainant should be awarded repa- 
ration in the total sum of $1,588.90 remaining due on the seven 
lots of apples, plus interest as indicated. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,588.90, with 
interest thereon at the rate of five percent per annum from 
June 1, 1955, until paid. 

The facts and circumstances set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4986) 


PACA Docket No. 6853. Dismissed March 19, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 4987) 


PACA Docket No. 6942. Dismissed March 19, 1957, by Thomas 
J. Flavin, Judicial Officer. 
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COURT DECISION 


HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. v. UNITED 
STATES OF AMERICA AND EZRA TAFT BENSON, SECRETARY OF 
AGRICULTURE. —— F.2d ——. Decided March 14, 1957. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 
(No. 11613) 


Order of Judicial Officer Affirmed 


The court states: “It is our view, and we so hold, that on the record as a 
whole, substantial evidence supports the findings of the Judicial Officer, 
and that his findings are sufficient to support the order issued by him.” 
[For the order of the Judicial Officer, see 14 A.D. 903 (1955).] 


Before DUFFY, Chief Judge, and FINNEGAN and LIND- 
LEY, Circuit Judges. 

DUFFY, Chief Judge. This is a proceeding to review the 
validity of an order of the Judicial Officer? of the United States 
Department of Agriculture issued under the Packers and Stock- 
yards Act, 1951 as amended (7 U.S.C. § 181 et seq.). As peti- 
tioner was respondent in the administrative proceedings it may 
avoid confusion to refer to him in this opinion as the respondent, 
in spite of the fact that he is the Petitioner in the proceedings 
before this Court. 

The Director of the Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture, initiated 
an order of inquiry as to certain practices of respondent, who, 
doing business as Harry C. Daniels and Co. is registered with 
the Secretary of Agriculture as a marketing agency to buy and 
sell livestock on a commission basis at the St. Louis National 
Stockyards, National Stockyards, Illinois. By engaging in the 
business of a marketing agency under the Act, respondent is 
required to comply with the regulatory requirements applicable 
to that business. 


After notice, a hearing was held before a hearing examiner 
who issued a proposed order. Thereafter, a final order was 
issued by the Judicial Officer, acting for the Secretary of Agri- 


1Tbe Judicial Officer acted for and upon behalf of the Secretary of Agriculture pursuant to 
authority delegated to him. 



























































PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 277 


278 





culture. The Judicial Officer made findings of fact and con- 
clusions of law. He ordered respondent to cease and desist from 
1) engaging in the practices and devices found, specifically, to 
be in violation of the Act and the Regulations, and 2) from 
violating a prior cease and desist order issued on October 5, 
1953 against the respondent. It was also ordered that respondent 
keep such records and memoranda as will fully disclose all 
transactions involved in his business under the Act. In addi- 
tion, the respondent’s registration as a marketing agency was 
suspended for a period of four months. However, the order of 
suspension was stayed pending the outcome of this petition 
for review. 


For the past twenty-five years respondent has been engaged 
in the livestock commission business, and he has operated un- 
der his trade name of Harry C. Daniels and Co. at the St. 
Louis National Stockyards for more than twenty years. Re- 
spondent’s gross sales exceed $5,000,000.00 annually. His cus- 
tomers are primarily small farmers residing in six states in the 
broad area around East St. Louis, Missouri. 


There is no dispute that in the period from October 26, 1953 
through August 27, 1954, on 115 separate days, respondent 
drew a total of 272 livestock drafts aggregating $352,900.54 on 
his shippers’ proceeds bank account. It also is admitted that 
he endorsed each of said drafts by signing, without any prior 
authorization, the names of the payees thereon. He then de- 
posited the drafts so endorsed in his personal account in an- 
other bank. Respondent remitted the balance of the proceeds to 
such shippers by checks drawn on his personal account. Re- 
spondent also admits that all such payments to shippers should 
have been by draft on his shippers’ proceeds bank account.? 


Respondent points out that during the audit period, he issued 
18,057 shippers’ proceeds drafts. He claims that of the 272 
drafts in question, 42 were, in fact, payable to respondent un- 
der different business names which he used, and that such 
livestock was to that extent sold for his own personal account. 
Respondent argues the sanctions imposed were not warranted or 
justified by the relatively few infractions of the Act and the 
Regulations. Respondent refers to such violations as trivial ir- 


2All Commission firms are not required to use a shippers’ proceeds bank account. However, 
pursuant to an order issued upon behalf of the Secretary of Agriculture dated October 5, 1953, 
respondent was required to use such an account, and withdrawals therefrom were not per- 
mitted except in strict compliance with the terms of that order. 








con- 
rom 


|. 


rom 
r 5, 
lent 

all 
ddi- 
was 
' of 
‘ion 


ged 
un- 
Re- 


us- 
the 


153 
ent 


1at 
ior 


in- 





HARRY C. DANIELS v. BENSON 279 
Cite as 16 A.D. 277 


regularities. Respondent also emphasizes that none of his cus- 
tomers lost any money because he remitted by check instead 
of using drafts on his shippers’ proceeds bank account. Respond- 
ent explains that the procedure was followed in many instances 
in order to correct errors that were found in the drafts as 
drawn. 


The Judicial Officer found that from November 1, 1953 to 
August 31, 1954, respondent assessed and collected unfair and 
unreasonable feed and shed pen charges from shippers whose 
livestock he sold on a commission basis by deducting from the 
proceeds received by him amounts for feed charges where such 
feed was not supplied, and for feed charges greater than were 
actually supplied. He also found respondent deducted for shed 
pen charges in cases where the livestock was not yarded in 
shed pens, and where the period during which the stock oc- 
cupied the pens was different than that represented by the shed 
charges which respondent deducted. A specific overcharge of 
$2,176.64 for corn for hog feed was found. The Judicial Officer 
also found that favored treatment “with respect to feed and 
shed pen charges was accordéd to consignments of cattle which 
respondent owned or in which he had a financial interest.” The 
respondent failed to comply with the request of the Livestock 
Division to refund overcharges to the shippers. 


The Judicial Officer also found that during the period May, 
1954 through January, 1955, respondent “failed to furnish 
reasonable selling services at the stockyard in connection with 
cattle consigned to him for sale on a commission basis, * * *.” 
However, the suspension of respondent’s registration was based 
upon the improper shippers’ proceeds transactions and on im- 
proper feed and shed pen charges. 


In arguing the decision of the Judicial Officer was harsh and 
the penalty excessive, respondent cites twenty-four cases which 
involved marketing agencies, and which were decided by the 
same Judicial Officer. In only eleven of these was the registration 
suspended, and in all but two of the eleven, the suspension was 
held in abeyance. Respondent insists that the decision of the 
Judicial Officer herein will put him out of business permanently. 


The improper handling and use of the shippers’ proceeds is 
plainly contrary to the Act (7 U.S.C. 1952 ed. §§ 205, 208 and 
213(a) ), and of the regulations (9 CFR § 201.40-201.42.). The 
argument that there is no evidence of any particular shipper not 








280 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 277 


being paid, is not controlling. It is the duty of a regulatory 
agency to prevent potential injury by stopping unlawful prac- 
tices in their incipiency. Proof of a particular injury is not re-_ 
quired. Federal Trade Commission v. Raladam Co., 316 U. S. 
149, 152; Fashion Guild v. Federal Trade Commission, 312 U. S. 
457, 466. 

The Packers and Stockyards Act provides for both civil and 
penal liability for violations of its provisions. The order herein 
invokes only civil administrative remedies. The suspension of 
respondent’s privilege to trade as a cattle dealer in the St. Louis 
National Stockyards is an exercise of a power granted to the 
Secretary of Agriculture to assure a proper adherence to the 
provisions of the Act. Cella v. United States, 7 Cir., 208 F. 2d 
783, 789; Nichols & Co., et al., v. Secretary of Agriculture, 1 
Cir., 131 F. 2d 651, 659. 

Respondent’s arguments that the sanctions imposed were ex- 
cessive would have more force if the violations found by the 
Judicial Officer were a first offense. However, the record shows 
that this is the third violation by respondent with respect to 
improper handling and use of shippers’ proceeds. On April 16, 
1945, respondent entered into a stipulation in which he “ad- 
mitted violating the act and the regulations issued pursuant 
thereto during the year 1944 by using proceeds received from 
the sale of livestock consigned to him for sale on a commission 
basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers.” Respondent, in that matter, stipulated 
to a cease and desist order. 


On October 5, 1953, after a hearing, the Judicial Officer 
found that respondent had violated the stipulation which he 
entered into on April 16, 1945. Again unauthorized withdrawals 
and extensions of credit were found which created shortages 
in respondent’s shippers’ proceeds account. About the only de- 
fense respondent made was that the violations were uninten- 
tional. The Judicial Officer did not suspend respondent’s regi- 
stration as a marketing agency, but again ordered respondent 
to cease and desist from the violations found, and to maintain 
thereafter a shippers’ proceeds account in strict conformity with 
§ 201.42 of the Regulations under the Act. It was only three 
weeks after the entry of that order when respondent again be- | 
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gan to violate the Act and the Regulations with reference to his 
shippers’ proceeds account. 


It is our view, and we so hold, that on the record as a whole, 
substantial evidence supports the findings of the Judicial Officer, 
and that his findings are sufficient to support the order issued 
by him. The Administrative decision as to the remedy should 
be sustained unless the remedy selected has no reasonable re- 
lation to the practice found to exist. Great Western Food 
Distributors, Inc. v. Brannan, 7 Cir., 201 F. 2d 476, 484. In view 
of respondent’s previous violations, the order, including the 
sanctions, should be approved. 


There remains for consideration respondent’s earnest request 
that this matter be remanded to the Agency for the purpose of 
receiving additional evidence. Respondent’s present counsel as- 
serts that much evidence was available at the time of the hear- 
ing which, for some reason unknown to him, was not there 
presented. 


A proceeding may be remanded to the Administrative agency 
for the purpose of receiving additional evidence only if, inter 
alia, “there were reasonable grounds for failure to adduce such 
evidence before the agency * * *.” It is also provided that the 
respondent must show that such additional evidence is material, 
and that there were reasonable grounds for failure to adduce 
such evidence before the agency. 5 U.S.C. 1952 ed., § 1037(c). 


The evidence which respondent seeks to introduce has, with 
a few exceptions, been previously adduced in the Administrative 
hearing in the same or in a different form. In a large measure, 
this evidence would be cumulative. But of controlling im- 
portance is the fact that respondent has admitted many of the 
charges which alone would have justified the suspension of his 
registration. It is difficult to understand how any such additional 
evidence would change the result. 


The petition for review is DENIED. 





